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ACCIDENT. 
1. AGE Limit. 


An accident insurance policy, issued for the term of one year, contained a 
provision that the insurance should apply only to persons over 16 
years of age and under 65 years of age. After the decision of this court 
that it was essential to recovery under the policy that the assured 
should be within the ages stated, at the time of the injury, the plaintiff 
filed an amended declaration averring that the assured, in a written 
application for the insurance, and in response to an inquiry of defend- 
ant, stated that his age was 64 years. 


Held, That the count was demurrable, in the absence of an averment that 
the assured was under 65 years of age at the time of the accident. 


An averment that the defendant, after the death of the assured, and prior 
to the expiration of the year from the issue of the policy, waived the 
provisions that the insurance should apply only to persons over 16 
years of age and under 65 years of age, and ratified and confirmed the 
policy as a contract of insurance for one year, sets forth a new con- 
tract with the present plaintiff, instead of with the assured, and, in 


the absence of any averinent of a consideration for this new contract, 
is demurrable. 


The policy provided that “no conditions or provisions shall be waived or 
altered by any one unless by written consent of an officer of the com- 
pany at the home office.” Held, That the provision that the insurance 
should apply only to persons over 16 years of age and under 65 years 


of age could only be waived or altered by written consent in accord- 
ance with the policy. 


— Wheeler vs. United States Casualty Co., 278. 


e 
2. Cause or DEaTH. 


The death of insured under an accident policy was claimed to be due to a 
fall. The autopsy disclosed a gangrenous condition at a junction of 
the colon and small intestines, which showed him to be afflicted with 
endocarditis. The question was, whether this was the cause, or one 


of the causes of death, and whether it antedated, or was caused by, 
the fall. 


The question whether certain special interrogatories were proper as evi- 
dence, and whether certain instructions were proper, decided; also, 
how far the opinions of experts were binding on the jury. 


—Morrow vs. National Masonic Acc. Ass’n, 227. 
3. Cause or Drata. 


A stipulation that litigation will be confined to the cause of death will be 
enforced. 

A policy provision limiting recovery to injuries through external, vio- 
lent and purely accidental causes, such injuries as shall solely and 
independently of all other causes necessarily produce death, refers to 
causes which are proximate. 

Where two or more causes contributed to an injury about which prudent 
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persons may differ as to which is the efficient cause, the question is for 
the jury. 


Questions of practice considered and decided. 
—Continental Casualty Co. vs. Lloyd, 461. 


4. CoNsTRUCTION OF CERTIFICATE. 


Where the holder of a benefit certificate received injuries which entitled 
him to a weekly benefit, and also suffered the loss of a hand, and the 
certifeate stipulated that a specific sum was to be paid in lieu of such 
benefits, in case of the loss of a hand or foot, he was entitled to elect 
to receive the weekly benefits in lieu of the specific sum. 

-— Fricke vs. United States Indemnity Society, 857. 


5, Construction or TEcHNIcAL Worps. 


An insurance certificate, if ambiguous, will be construed most favorably 
toward the insured. 


A statute that, when the terms of an instrument have been intended in a 
different sense by the parties, that sense shall prevail against either 
party in which he had reason to suppose that the other understood it, 
does not authorize the distortion of a plain meaning in the contract to 
conform to the notions of one of the parties. 

Technical words, such as shaft, applied to a human bone, are to be con- 
strued as understood in the profession using them. 


An accident and death certificate granted a certain benefit in case of the 
breaking of a leg, which it defined as “the breaking of the shaft of the 
thigh bone between the hip and knee joints, or the breaking of the 
shafts of both bones between the knee and ankle joints. 

Held, That the breaking of one bone between the knee and ankle joints, 
and dislocation of the other, was not covered by the certificate. 

— Peterson vs. Modern Brotherhood of America, 193. 


6. Errrect or DIsEAsE IN Case oF DEATH. 


Where the evidence showed that death was due to typhoid fever, after an 
accident to the insured, and that there was no causal connection be- 
tween the two, it was error to instruct the jury that if the deceased 
was injured by accident, and as a direct result some disease was set up 
which would not have otherwise happened, resulting in death, then 
the accident would be the cause of death, as misleading tht jury to 
speculate as to whether the accident caused the death, and also 
where the policy stipulated that the injury should be the sole cause, it 
was misleading as ignoring that provision. 

Instructions also in such case leading the jury to infer that death from 
disease could not be considered as a defense unless it was independent 
of the accident was also erroneous, 


Where instructions are contradictory an incomplete statement of the 
law which was error in one was not cured by a complete statement 
in the other. 


—Continental Casualty Co. vs. Peltier, 760. 
7. Fist Ficur as. 


Insured under an accident policy engaged in a fist fight, as a result of an 
altercation, and died from b'ood poisoning due to an injury to his 
hand in striking the teeth of his opponent. 

Held, That death was duc to accident within the meaning of the policy. 

Held. That the encounter. not being with deadly weapons, could not be 
regarded as a deliberate placing of his life in danger, in which the 
result might naturally be expected and the insured be regarded as 
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responsible where the policy contained no clause vitiating it in such 
case. 


—Carroll et al. vs. Fidelity § Casualty Co., 966. 
8. Insanrtry—REtTURN oF PREMIUM. 


An accident policy provided that in case of mjuries intentionally inflicted 
upon himself by the insured, or inflicted upon himself or received 
while insane, the liability should be limited to the premiums paid. 


Held, That clauses may be inserted in the policy not mentioned in the 
application. If the policy is not such as was agreed on, the insured 
is privileged to demand its rescission, but cannot complain after its 
acceptance for a year and subsequent renewal. 


Held, That the provision was lawful and the liability for injuries received 
while insane, whether self-inflicted or not, was limited to the amount 
of premium paid. 


—Blunt vs. Fidelity § Casualty Co., 166. 
9, INTENTIONAL INsURIES. 


An accident policy excluded death caused by “intentional injuries inflicted 
by another person.” 


Held, That death caused by parties assaulting and shooting insured while 
in custody of officers of the law, and disarmed, and permitted by their 
negligence, came within the exclusion. The proximate cause of 
death was the shot, and not negligence of the officers. 


—Jarnagin vs. Travelers’ Protective Ass’n of America, 267. 


10. Notice or. 


In an action upon an accident insurance policy, where no notice of the 
accident was given within the time limited by the by-laws of the asso- 
ciation, a denial oi liabijity for the reason that no accident occurred, 
made after this time had expired, is not a waiver of such a provision 
specifying that no claim for injuries shall be valid unless written no- 
tice of the accident shall have been given within fifteen days from the 
happening thereof. 


— Western Travelers’ Acc. Ass’n vs. Tomson, 236. 


11. Occupation ConsTRUED. 


Where a party obtains a policy of insurance against injury by accident, 
specifying the occupation of the assured to be that of a druggist, 
deemed to be a select risk, and that of a farmer or supervising farmer 
only is specified as a more hazardous risk, calling for a larger pre- 
mium, and thereafter the drug store of the assured was destroyed by 
fire, whereupon the assured moved upon a tract of land entered as a 
homestead, into a house built by him thereon, which he thereafter oc- 
cupied with his-family as his home, and superintended the construc- 
tion of a barn thereon, and caused to be fenced and broken and cul- 
tivated forty acres of the land thereof, under his supervision, for a 
period of six months; and was preparing for further cultivation of the 
land at the time of his injury, and for eight months prior to such 
injury had no connection with the business of a druggist, his occupa- 
tion was that of a supervising farmer, and not that of a druggist, with- 
in the meaning of the policy. 

The term “occupation,” as employed in the policy, implies simply that 
which at the time of the accident constitutes the assured’s principal 
business or pursuit; that which engages his attention and time, as 
distinguished from that which is incidentally connected with the 
life of men in any or all occupations. 


The fact that the assured for some time after the destruction of his drug 
store was engaged in proving and collecting a claim for loss under a 





1060 Insurance Law Journal. [Dec., 


policy of insurance on the drugs, and from time to time attended to 
the collection of accounts connected therewith, and entertained the 
purpose to resume the business of a druggist after he had made suffi- 
cient improvement on and had occupied his homestead for a suffi- 
cient length of time to enable him to sell his homestead right, did 
not have the effect to continue during such time his occupation as a 
druggist, or affect the’ designation of his occupation as that of a 
supervising farmer only. 

The correct test in such cases is not so much as to whether the assured 
had in fact abandoned the occupation stated in the application and 
policy, but whether or not at the time of his injury he was in fact 
engaged in another occupation not merely incidental, but as a busi- 
ness, of a more hazardous classification. 


—Aitna Life Ins. Co. vs. Dunn, 887. 
12. RatiricatTion—NOorTIcE. 


An accident policy on the insured was procured by his father without his 
knowledge, 

Held, That his bringing suit on the same was a ratification of his father’s 
act. 

Failure to give timely notice of the injury, as required by the policy, was 
not excused by his ignorance of its existence or mistaken belief at 
first that the injury was unimportant. 


—Johnson vs. Maryland Casualty Co., 792. 
13. ‘Timety Notice. 


Where the secretary of an accident company refused payment solely on 
the ground that timely notice was not given, his action was binding 
on the company and was a waiver of other defenses. 


—Moore vs. National Accident Society, 667. 
14. VonunTary Exposure. 


The liability under an accident policy was limited to a specified amount in 
case of injury due to voluntary exposure to unnecessary danger. The 
insured, employed as a clerk in railroad shops, as was his custom, took 
a short cut through the yards in going from his place of business, 
instead of using the public streets, and mounted a slow-moving coal 
train, he having to cross the track on which was the train, and was in- 
jured in alighting. 

Held, That it was a negligent exposure to danger which entitled him only 
to a limited recovery. 

—Alter vs. Union Casualty § Surety Co., 186. 


See Premium 1 ; Premium Norte 2 ; SurcipE. 


ACCIDENT INSURANCE. See Apprication 1. 


‘ ACTION. 
1. ApsusTMENT—CoRPORATE NAME—PLEADING. 


Properly construed, the suit in the present case was upon the insurance 
policies, and not upon a written adjustment of the loss and a promise 
in writing by the defendant to pay the amount shown by the adjust- 
ment. 

The name, “The Georgia Co-Operative Fire Association,” by which the 
defendant was sued, taken in connection with the allegations in the 
petition that “the defendant insurance company or association [had] 
an agent and a place of doing business in the’ county wherein the 
suit was brought, and on a named date issued “its certain policy of 
fire insurance whereby and by the terms of which it insured against 
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loss by fire” certain property, imported a corporation, and it was not 
necessary, even as against a special demurrer, to allege the corporate 
existence of defendant. 

An assignment of error, in exceptions pendente lite or in a motion for a 
new tria!, that the court erred in refusing to sustain a motion to rule 
out the testimony of a named witness, does not properly present any 
question for determination by this court, when the testimony in 
question is not, either literally or substantially, set forth in connec- 
tion with the assignment of error in such exceptions, or in the ground 
of the motion for a new trial complaining of the ruling of the court, 
and no statement thereof is attached as an exhibit to the exceptions 
or to the motion. 

—Georgia Cooperative Fire Ass’n vs. Borchardt § Co., 778. 


2. By CommissioneER AGAINST UNAUTHORIZED COMPANIES. 


A bill to enjoin certain foreign fire insurance companies and the individu- 
als acting for them in the state of Illinois, alleging that they did all 
acts pertaining to such insurance, excepting that of soliciting insur- 
ance on property located in that state, that the individuals had been 
engaged in transacting such business through the corporations, and 
had from time to time incorporated others, and were accustomed to 
transfer business among them to avoid payment of losses, and had 
conspired to carry on such business within the state without com- 
pliance with the laws, was not bad for multifariousness and did not 
allege that insurance was not solicited from citizens for property 
outside the state. 

Under the statutes of Illinois the Insurance Superintendent had power to 
prosecute such a suit. 

—North American Ins. Co, et al. vs. Yates, Ins. Supt., 385. 


See AssEssMENT 2; Wi¥FE’s Poticy. 
ADDITION. See ALTERATION. 
ADJUSTER. See Proors or Loss 6. 
ADJUSTMENT. See Action 1; AssIGNMENT 1. 
AGE. See Accrpenrt 1. 


AGENCY CONTRACT. 
Recovery Back QF PREMIUM IN CASE OF MISREPRESENTATION. 


An agent of insurer, it was alleged, secured an application for a policy of 
life insurance, together with an application for a special agents’ con- 
tract, and in order to make the appointment as such agent effectual. 
the applicant was required to pay the premium on the policy for a 
year, the agent representing that the contract would contain certain 
provisions as to compensation, etc. 

Held, In an action to recover back the premium paid with interest, on the 
ground of false representations as to the agency contract, that the two 
contracts must be considered together in order to determine the in- 
tention of the parties. 

Held, That the fact that the agent guaranteed that the provisions would 
be incorporated was not ground for an action against the company in 
tort for false representations. 


Held, That where the agency contract as sent did not contain the stipu- 
lated provisions which were the inducements for the applicant to sign 
the two contracts, he was entitled to recover back the money paid. 


Held, That the applicant was not in pari delicto with the insured, so as to 
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be debarred from prosecuting the suit because his agency contract 
was an inducement to insure in violation of the anti-discrimination 
statute. 


—Urwan vs. Northwestern Nat. Life Ins. Co., 727. 
AGENT. 
1. CoRRECTION OF PoLicy BY. 


Where the agent contracted to issue a policy with a lightning clause, 
which he accidentally omitted, and the policy remained in his custody 
until after the loss, the insured was not responsible for his failure to 
correctly report the risk, and he was authorized to make the policy 
correct by inserting the clause after the loss. 

— McLaughlin et al. vs. American Fire Ins. Co., 481. 


2. FRavuDULENT COLLECTION OF PREMIUM BY. 

The insured, who could read but little, was solicited by an agent, and 
agreed to take a policy, and signed the application, giving the agent 
his note for the first premium. Some two or three days later the 
agent represented to him that the company demanded a second pay- 
ment, and he again paid the premium in cash. A few days later he 
received the company’s receipt for the same, and about a month 
thereafter he received the policy, which he put away without exam- 
ining. The note was sold to a third party and was paid by the insured 
at the end of six months, when it became due. The usual notice of a 
second premium due was sent to the insured at the end of the year 
and the policy was dropped. Suit was brought against the company 
some five years later for damages for the fraud of the agent, the in- 
sured alleging that he had only then discovered the fraud through 
being informed of its character by the agent of another company. 

Held, That evidence of the agent’s commission was allowable to show his 
interest in perpetrating the fraud. 

Held, That details of his interview with the second agent were admissible 
to corroborate his statement. 


Held, That, under the statute, cause of action first accrued from the time 
the fraud might have been discovered with the usual diligence. 


Held, That the question was for the jury, whether the agent was acting 
within the apparent scope of his authority in collecting the premium. 

Held, That if so acting the company was liable, though ignorant of the 
fraud. 

Held, That an instruction that the company was liable, if the agent was 
duly authorized to solicit insurance and fraudulently collected a sec- 
ond premium, representing that it was due, was reversible error, as it 
failed to require the jury to determine whether he was acting within 
the scope of his authority in collecting the premium. 

—New England Mut. Life Ins, Co. vs. Swain, 1008. 


9 


8. Laasruiry ror Farture To Remir. 


In a suit against an agent and his sureties for failing to turn over moneys 
collected as premiums, they cannot escape liability by denying the 
capacity of the company to sue, because not authorized to do business. 

The certificate of the Insurance Superintendent is legal evidence of au- 
thority to do business. 

Declarations of agent as to indebtedness, if made during the transaction 
of the business for which sureties are bound, so as to be part of the 
res gestae, are admissible as evidence against them. 

lf the agent remitted to the company all moneys received for it after the 
date of the bond, the sureties are released from liability, irrespective of 


any disposition which was made of the money, or its application to a 
prior indebtedness. 
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A refusal to admit as evidence statements of remittances, made up in part 
of moneys of other companies, was proper where they failed to spe- 
cifically show the premiums for which the agent was liable under his 
bond, 

— Willis L. Thompson vs. Commercial Union Assur. Co. of London, Eng., 68. 


4, LyaBinity For Fravp. 


Where a company’s agent fraudulently misrepresented the health of the 
applicant, and so procured the insurance, and the facts were after- 
ward discovered by the company it cannot elect to affirm the contract 
and pay the claim, and then sue the agent as a wrongdoer. Its duty 
was to resist the claim before it had suffered the damage. 


—New York Life Ins. Co. vs. Hord, 177. 


5. Liaprmity ror NeGciect To INsuRE. 


Where the plaintiff engaged the agent of a company without its knowl- 
edge to see that his property was kept insured, and, after the loss, 
it was found that through the agent’s neglect the insurance had not 
been renewed, and the insured held the agent personally liable and 
recovered judgment against him. he cannot recover against the com- 
pany as an undisclosed principal. 

—Rounsaville et al. vs. North Carolina Home Fire Ins. Co., 694. 


6. Liaasrnity FoR UNAUTHORIZED INSURANCE. 


A firm of agents representing several fire insurance companies were re- 
quested by an officer of a corporation owning goods in this state to 
insure them in a No. 1 company, The agents caused the goods to be 
insured in a company not licensed to do business in this state. A loss 
occurred. The amount of the policy was not collected by reason of 
the insolvency of the insurance company. Held, That the agents 
were liable to the insured for the amount of the policy. 

Sections 18 and 23 of chapter 93, pp. 222, 224, of the Laws of 1871, being 
sections 3381 and 3386, Gen. St., rgo1, have application to fire insur- 
ance companies and their agents, and were enacted for the benefit of 
insurers. 

A policyholder in a fire insurance company not authorized to transact 
business in this state is not in pari delicto with the company or its 
agents. 

—Latham Mercantile € Commercial Co. vs. Harrod et al., 749. 


7. Power To Moprry Contract. 


A general agent may bind his principal with respect to all matters within 
the apparent scope of his employment. But the principal may qualify 
the authority of a general agent, and will not be bound by the acts of 
his agent beyond the scope of his authority, where the person dealing 
with the agent had notice of such limitations. 

A stipulation in a policy of insurance that “no condition, provision or 
privilege of this policy can be waived or modified in any case, except 
by indorsement hereon, signed by the president, one of the vice- 
presidents, the secretary, the assistant secretary or the actuary,” and 
“no agent has power in behalf of the company to make or modify this 
or any other contract of insurance, to extend the time for paying a 
premium, to waive any forfeiture or to bind the company by making 
any promise or making or receiving any representation or informa- 
tion,” is notice to the policyholder and his beneficiary that a general 
agent is without authority to waive any provision, condition or for- 
feiture prescribed in the policy. No person save the designated offi- 
cers of the company would have such authority. 

— Hutson vs. Prudential Ins. Co. of America, 706. 
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8. Power To Watve Iron Sare CLavse. 


Where a non-resident fire insurance company appointed a local agent 
in this state, and supplied him with blank policies signed by the presi- 
dent and secretary of the company, to be filled up, countersigned and 
issued as occasion may require, such agent will be considered as hav- 
ing the powers of a general agent as to policies issued by him under 
such circumstances, 

An agent authorized to issue policies binds the company by all waivers, 
representations or other acts within the scope or requirements of his 
business, unless the insured has notice of the limitation of his power. 


Such an agent has the apparent power to waive, prior to a loss, a breach 
of the iron-safe clause by him attached to the policy, resulting from 
the failure of the insured, through illness, to make a complete inven- 
tory of stock within thirty days from the date of the issuing of the 
policy. 

-——Richard vs. Springfield F. § M. Ins. Co., 1041. 


See Anrenation 2; AssiGNMENT 3; CANCELLATION 1; Commissions ; DELIVERY ; 
Emp.toyers’ Liasrmirty 1 ; INCUMBRANCE ; INDUSTRIAL INSURANCE ; [RON SAFE 3 ; 
Inon SaFE Crause 3; Mortecace 2; OrHer Insurance 2, 5; Ponicy; Pre- 
MIUM 2, 3, 5,9; Premium Note 3; RE-ForMaTION 2; TitE 1, 7; UNAUTHORIZED 
Insurance 1, 2. 


ALIENATION. 


1. Contract oF SALE. 


An executory contract of sale in which all the rights of the purchaser are 
those of an equitable owner is a change of interest, though his pos- 
session is meanwhile designated as that of a tenant without pay. 


—Brighton Beach Racing Ass’n vs. Home Ins. Co., 574. 


2. WaAltvER BY AGENT. 


The policy stipulated that it should be void in case the interest of insured 
was other than sole and unconditional ownership, or any change took 
place in the title or possession; also that no officer or agent had 
power to waive its provisions unless the waiver was indorsed on it, 
nor could any privilege or permission affecting the insurance be 
claimed unless so indorsed. The insured, before effecting a sale, se- 
cured the consent of the agent to retain it as security for a part of 
the purchase money, and after the sale the agent consented, in con- 
sideration of the retention of the unearned premium, to note in the 
books that the policy stood as such security. 

Held, That the provision requiring written indorsement could be changed 
by oral agreement; contracts of insurance are not within the statute 
of frauds, and may be oral as well as in writing. 

Held, That the provision had been waived by the acts of the agent. 


Held, That the insured must credit the insurance money when received on 
the purchase price of the property. 


— Mattingly vs. Springfield F. § M. Ins. Co., 136. 
ALTERATIONS. 
In CasE OF A PLANT. 


The policy insured property known as the Arlington Manufacturing 
Company, “plan on file to which all numbers refer,’ and covered all 
the buildings and their contents except Nos. 8 and 10, and included 
the contents of the latter, with privilege to make additions, altera- 
tions and repairs, and the policy to cover the same. Afterward a new 
building was erected some distance from the others, but connected 
with the boiler by a tunnel about five feet in diameter, through which 
steam and water pipes, etc., passed. The company had for ten years 
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been accustomed to add a new building to the plant on the average of 
one a year. 

Held, That if the alterations, additions, etc., referred to the separate 
buildings, the new building would not be covered, but the plant was 
insured as an aggregate, and the new building was covered as an 
addition to the plant. 


—The Arlington Co. vs. Colonial Assur. Co. of the City of New York, 169. 


APPLICATION. 
1. Accrpent INsuRANCE aS OTHER INSURANCE—MEDICAL EXAMINATION. 


The applicant, in answer to the question whether he had any life insur- 
ance, gave the name oi company in which he was insured. In an- 
swer to a following question, whether he had any other insurance, he 
answered “none.” 

Held, That failure to disclose certain policies of accident insurance was 
not a breach of warranty. The questions were of doubtful import as 
applied to accident insurance, which is commonly distinguished from 
life insurance, and does not require a similar medical examination. 

The applicant, in response to a question in the application as to when he 
had last consulted a physician, stated that he did not remember, that 
it was years ago. 

Held, That the answer was not vitiated by examinations of a medical 
friend on his own initiative, and without charge, to determine his 
physical condition, in which no impairment was found. 

— Mutual Reserve Life Ins. Co. vs. Dobler, 769. 


2. As EvIDENCE WHEN NOT ATTACHED TO POLIcy. 


Payment of the policy was refused for failure to pay an assessment, as 
required in the application and by-laws, and therefore the policy was 
void. The policy made the by-laws and application a part of it. 
Copies of the by-laws and application were rejected as evidence on 
the ground that they had rot been attached to the policy, as required 
by statute. 

Held, That unless attached they were not evidence for the company in a 
suit on the policy, or to enforce an assessment levied under their 
provisions. 


Evidence of a custom to so attach them is not evidence that they had 
been in this case attached and afterward detached. 

—Custer vs. Fidelity Mut. Aid Asa’n, 1048. 
3. ATTACHMENT OF PoLicy. 

A statute requiring copies of application or by-laws to be attached to gil 
contracts in order to be received in evidence, applies to the by-laws 
of a benevolent society subsequently enacted, where the certificate 
was issued prior to the statute and the application for the same pro- 
vided that the applicant should be controlled by all regulations in 
force or that should be subsequently enacted. 

The statute can be complied with in such case by tendering a subsequent 
copy and offering to attach it, and applies to all companies doing 
business in the state, irrespective of the place of contract. 

-—Supreme Lodge K. P. vs. Hunziker, 787. 
4. ATTACHMENT TO Poticy. 


The statute of Massachusetts requiring copies of the application to be 
attached to the policy when referred to in the latter applies only to 
original applications and not to applications for revival of the policy. 

—RHolden vs. Metropolitan Life Ins. Co., 938. 


5. CoNsTRUCTION OF ANSWERS IN. 


Where a life insurance policy provides that the application for the insur- 
ance shall be a part of the policy, then the policy and the application 
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should be construed together, and, if there is a conflict between the 
policy and the application, the provisions of the policy should control. 


A life insurance policy shculd be strictly construed against the insurer, 
and if it contains contradictory terms, or is so framed as to leave 
room for construction, rendering it doubtful whether the parties in- 
tended the answers of the assured to the questions propounded in 
the application to be warrdnties or representations, the court should 
lean against that construction which imposes the obligation of a war- 
ranty upon the assured, and hold the answers to be representations. 


When an action is brought upon a life insurance policy, which provides 
that the application shall be made a part of the policy, and the dec- 
laration is filed under section 61, c. 125, of the Code of 1890, and the 
defendant files a statement of defense under section 64 of said chap- 
ter, alleging that the assured made false and fraudulent answers to 
certain questions propounded to him in the application, and the plain- 
tiff replies generally thereto, the burden is upon the defendant to 
prove the allegations of its statement of defense by a preponderance 
of the evidence. 


—Logan vs, Provident Sav. Life Assur. Soc. of New York, 646. 


6. EvipENCE As TO INTEMPERANCE. 


The application, which was a warranty, stated that insured did not “use” 
intoxicating liquors, and had never used them to excess. 

Held, That the answers were not false because the applicant had occa- 
sionaily drank liquor. The questions referred to his habit or practice. 

Where there was conflicting evidence as to the temperate habits of insured 
the verdict will not be disturbed. 

It is not error of the court to fail to define the term “use” to the jury 
when not requested to so define. 

—Pacific Mut. Life Ins. Co. vs. Terry et al., 281. 


7. MATERIALITY OF REPRESENTATION—LEx Loct. 


A statute of Rhode Island requiring that statements in the application, in 
order to be material, must contribute to the contingency on which the 
policy is payable, and the question shall be for a jury, is not retro- 
active and does not apply to contracts previously in force. 

A policy issued in Massachusetts by a company of that state, and to be 
executed there, is a Massachusetts contract, and governed by the 
statute of that state regarding material misrepresentations. 

—Leonard vs. State Mut. Life Assur. Co., 850. 


8. MISREPRESENTATION AS TO HEALTH. 


The application was a warranty that the answers were true, under penalty 
of forteiture. In reply to questions how long since applicant was at- 
tended by a physician and the nature of the disease, the applicant gave 
a date with name of physician and of an illness which was slight. No 
mention was made of a very serious sickness, a month later, in which 
he was attended by two pliysicians. 


Held, That there was a‘*breach of the warranty. 
— Mutual Reserve Fund Life Ass’n vs. Cotter et al., 154. 


9. MISREPRESENTATION IN. 


An untrue representation in an application for insurance will not vitiate 
the policy unless it is of such a nature that it might have been an in- 
ducement to issue the policy. If it appears from the whole record 
that the representation could not have been relied upon by the insurer, 
it will be disregarded. 

Bankers’ Union of the World vs. Mixon, 737. 
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10. QUESTIONS AS TO HEALTH. 


Where the answers to questions in an application for insurance and in 
statements of medical history are warranties, there can be no recovery 


on the policy if these answers are made by the irisurer to affirmatively 
appear to be false. 


Parties to an insurance contract may by apt words make a fact material 
which would otherwise be immaterial, or make immaterial a fact which 
would otherwise be material. 


Complicated and ambiguous conditions and qualifications of such con- 
tract may involve the construction of the terms actually employed, so 
as to effectuate their purpose to protect both the insurer and the in- 
vured from fraud. 


The words used therein, having a narrower meaning appropriate to the 
yurpose, will not be given their broadest import, having no reasonable 
reference to good faith or hazard, and leading to folly and demanding 
an impossibility. 

When the questions propounded to an applicant are in such terms as to 
include trivial ailments and injuries unconnected with any specific dis- 
ease, they should be interpreted as referring only to such ailments and 
injuries as affect the risk to be assumed, unless by express terms they 
preclude such interpretation. 

Answers which are purely expressions of opinion are warranties of the 
bona fide belief and judgment of the applicant. Questions concerning 
the physical condition of the applicant, or anything that tends to 
shorten his life, do not invariably require absolute truth in answering. 


An answer to a question concerning previous consultations of physicians 
which admits one examination, and omits others clearly proved, but 
does not purport to be a full and complete reply to all questions in 
that connection, and is accepted in its obviously incomplete form, is 
not affirmatively shown to have been false, so as to prevent recovery 
on the policy. 


—Rupert vs. Supreme Court U. O. F., 324. 
11. SrarEMENT as To HEALTH. 


A statement in the application that the insured had never had heart disease 
was a material representation, and if false would avoid the policy. 
An instruction to find for the plaintiff unless insured had heart disease 
at the time of the application was error. The company was entitled 
to know if it had previously existed. 

Evidence of such heart disease in this case was sufficient to justify an in- 
struction that its existence at or before the date of application would 
avoid the policy. 


Metropolitan Life Ins. Co. vs. Moravec, 418. 


12. Unrrvur ANSWERS IN. 


An incorrect or untrue answer in an application for lite insurance in ref- 
erence to matters of opinion or judgment will not avoid the policy if 
made in good faith and without intention to deceive. 

An untrue answer in an application for life insurance in regard to matters 
which are shown to be within the knowledge of the applicant, and are 
material to the risk, will avoid the policy. 

Tf an applicant has knowledge of facts that furnish sufficient reason to 
believe that he is af@icted with a fatal disease when he makes his ap- 
plication, his statement in such application that he is in good health 
and free from disease will be presumed to be fraudulent. 

-Royal Neighbors of America vs. Wallace, 450. 


See AssIGNMENT 5; Emptoyens’ Liapriity 5; Evinence 2. 
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APPRAISEMENT. See ARBITRATION 1. 


ARBITRATION. 
1. APPRAISEMENT IN CasE OF MORTGAGEE, 


The policy provided that if, with consent of the company, an interest ex- 
isted in favor of a mortgagee, its conditions should apply to such in- 
terest. It contained a provision for appraisement, and was indorsed 
payable to a mortgagee as interest might appear. 

Held, That an appraisement accepted by insured was binding on the 
mortgagee though he had nothing to do with it, and though an erro- 
neous rule of computation had been used, in the absence of bad faith. 

—Collinsville Savings Society vs. Boston Ins. Co., 1031. 


2. Errect or AWARD. 


An award under an insurance policy—the submission limited to the 
amount of loss by fire—does not prevent action on the policy. 

No specification having been filed in the trial court of the defense that 
the policy of insurance was forfeited by the assignment of the right 
of the assured that defense cannot avail on writ of error. 

A fire insurance policy provides for notice of loss, and proof of loss and 
arbitration, and contains the independent provision that “‘the loss 
shall not become payable until sixty days after the notice, ascertain- 
ment, estimate and satisfactory proof of the loss herein required have 
been received by this company,’ including an award by appraisers, 
when appraisal has been required.” A preliminary proof of loss hav- 
ing been furnished, this clause does not require another after an award 
upon the amount of loss. 


insurance policy provides, in case of disagreement as to the amount 
of loss to goods by fire, for arbitration as to such amount, as a condi- 
tion precedent to suit on it, and provides that the award shall “‘deter- 
mine the amount of such loss.” A valid award under it is final and 
conclusive as to the amount of loss. 
award under a submission in the country—not a statutory award— 
cannot be impeached at law by evidence of misconduct of the arbi- 
trators in becoming intoxicated while performing their duties, or 
other cause not apparent on the face of the award. 

An award has the same effect whether the submission is by writing under 
seal or not under seal. It may be not so if award is to pass title to 
land. 


— Billmyer vs. Hamburg-Bremen Fire Ins. Co., 688. 


3. PLEADING AS TO. 


The arbitration provided for by the Minnesota standard form of insur- 
ance policy in case the parties are unable to agree as to the amount 
of the loss thereunder is not a condition precedent to the right of 
action on the policy, unless a controversy between the parties as to 
the amount of the loss in fact exists; and it is unnecessary, in the 
absence of 2 controversy on that subject, to allege in the complaint 
in an action upon such a policy that an arbitration was or was not 
had, or was waived by the insurance company. 

—Kelly et al. vs. L. §& L. §& G. Ins. Co. 421. 


4. WAtTVER OF. 


The statute under which a mutual company was organized provided that 
the secretary adjust the loss, and if a satisfactory settlement could not 
be made that a committee be appointed for the purpose, and if the 
parties could not agree, then arbitration should be resorted to. 


Held, That in the absence of evidence of an attempted settlement by the 
secretary, or of appointment of arbitrators, evidence of the appoint- 
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ment of a committee was immaterial, and the company will be deemed 
to have waived the provision. 


Failure to furnish a magistrate’s certificate, as required by the policy, was 
no bar to a suit where no objection to payment of the loss had been 
made on that ground. 


—Norris vs. Equitable Fire Ass’n, 246. 


5. Wen Awarkp May BE Ser ASIDE. 


Evidence satisfactory to a jury that an award was fraudulent, or due to 
bias, will justify the setting of it aside. 


Agreement to arbitrate is a waiver of proof of loss. 


A verdict of $750 for a loss justifies the setting aside of an award of $73.50 
as grossly inadequate. 


—Perry vs. Greenwich Ins. Co., 717. 


6. WHEN INVALID. 


Where the insurer knows that the arbitrator chosen by the insured is his 
clerk and fails to object, and proceeds to select its own arbitrator, 
any objection to the clerk as an interested person is waived and the 
insurer is not authorized to select’ an incompetent and interested 
arbitrator and conceal the fact from the insured. 


Where the insured entered upon the arbitration in ignorance of the in- 
competence and interest cf one or more of the appraisers and the 
umpire, and upon being informed, demanded that competent arbi- 
trators be selected, which was refused, he was justified in refusing 
to arbitrate and bringing suit on the policy. 


A policy provision for arbitration in case of dispute does not authorize 
an agreement for arbitration in which other companies are to join 
and choose a joint arbitrator, and providing for the appraisement of 
only a part of the loss and a pro rating among the companies. 


— Western Assur. Co. vs Hall Bros., 1001. 


ASSESSMENT. See Benevorent Society 2, 3; InTEMPERANCE; Mutua Com- 
pany 1, 2. 


ASSESSMENT COMPANY. 


1. CHANGE To STIPULATED PREMIUM—MEAanNs OF RECOvVERY-— REINSTATEMENT— 
Proors oF Loss. 


The M. company, doing business under the assessment plan, reorganized 
under the stipulated premium plan, pursuant to a statute authorizing 
such change, and induced a number of its old members to exchange 
their contracts for the new class of contract, at their original pre- 
miums. Under the former 80 per cent of the assessment was to be 
paid the policyholder. The original assessment for each matured 
certificate was the same as the monthly premium subsequently 
charged. Afterward the company reinsured in the N. company. 

Held, That where at the time of accepting the statute, and also at the time 
of reiisuring the holder of an assessment contract in the M. company 
for not less than $2,000 could have realized that amount from the 
stipulated assessment, he was entitled to recover that amount though 
the number subject to assessment was so reduced by those changing 


their contracts that the assessment would no longer yield the required 
amount. 


Where equity acquires jurisdiction in a suit to compel reinstatement of 
an endowment which matured prior to the trial, but subsequent to 


the beginning of the suit, and the endowment was not payable until 
sixty days after proofs of loss, such proofs were not necessary to re- 
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covery, and interest begins to run sixty days after service of the 
complaint. 
—Smith va. Northwestern Nat. Life Ins. Co., 289. 


2. RerNcorPoraTIoN or—LEx Loci—AcrTuion. 


A provision in the policy making the home office of the company the 
place of contract. and providing that the policy should be governed 
by the laws of New York, was valid when the obligations of the 
contract were not impaired or the laws of the state where the con- 
tract was made were not violated. 

Reincorporation under the laws of New York did not create a new cor- 
poration, though the name was changed and a new form of policy 
was adopted, and where the contracts were subject to the laws of 
that state the change did not impair contract rights. 

Where it does not appear that the affairs of an assessment association 
are grossly mismanaged, members dissatisfied with a change of its 
plans to a level-premium association must seek redress at law, and 
not in equity. , 

The mere charging fraudulent mismanagement in a bill on the behalf of 
dissatisfied members, unsustained by any specific averments, is not 
sutlicient to make a demurrer to the bill an admission of the fact. 

—Polk et al. vs. Mutual Reserve Fund Life Ass’n et al., 879. 


See AssIGNMENT 5. 


ASSESSMENT PLAN. 
Wuat CONSTITUTE - REINSURANCE IN CASE OF—NONPAYMENT OF PREMIUM. 


In an action on a policy of insurance issued under the assessment plan it 
is competent for either party to introduce in evidence the articles of 
association and by-laws of the company in determining the obliga- 
tions and rights of the parties. 

Although the policy, under the head of “Insurance Plan,” gives a table 
of quarterly payments to be made by the assured opposite designated 
age periods, varying therewith, it does not fix upon it the character 
of an ordinary life policy contract at a level premium at the time of 
entry, so as to subject the policy, after default by the assured, to the 
provisions of the non-forfeiture law of Missouri, where the policy 
contains the further provision that “‘should the Emergency Reserve 
Fund, or any part thereof, be used as aforesaid, its impairment may 
be made good by an assessment in addition to the regular Mortuary 
Call.” Such stipulation brings the policy within the designation of 
one under the assessment plan, as defined by section 7901, Rev. St. 
Mo., 1899. 

Where a Missouri insurance company issues its policy under the assess- 
ment plan conformably to the state statute, and afterward makes a 
contract of reinsurance with an Illinois life insurance company, ap- 
proved by the Superintendent of Insurance of the former state, and 
the reinsuring company, in writing, assumed the outstanding policy 
in suit, according to its terms and conditions, and the assured there- 
after pays to the reinsurer one or more quarterly premiums, as there- 
tofore to the original assurer, the reinsuring company canna¢t be held, 
as under an ordinary life insurance contract, on the level-premium 
plan, notwithstanding the consideration expressed in the reinsurance 
contract between the companies does not contain the word “assess- 
ments.” 

A policy of insurance on the assessment plan, where the assured let the 
policy lapse by refusal and failure, after notice, to pay the quarterly 
stipulated premium and a call to meet the impairment of the emergency 
reserve fund, such policy does not have such net value as to bring the 
policy within the non-forfeiture law of the state. And such policy 
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having expressly provided “that if any premium or any assessment 
called in accordance with said Insurance Plan shall not be paid on or 
before the day named in the notice for payment thereof, the contract 
shall be null and void and of no effect,’ such default prevents a re- 
covery by the beneficiary under the policy. 


— Hayden vs. Franklin Life Ins. Co., 865. 
ASSIGNEE. See InsuraB.ez INTEREsT 1, 


ASSIGNMENT. 
1. ADJUSTMENT IN CASE OF. 


In a suit upon a fire insurance policy, brought by an assignee of such 
policy against the company which issued it, the defendant cannot be 
held bound by an adjustment of a loss sustained under the policy, 
made after the assignment, between the insurer and the assignor of 
the policy, unless in such adjustment the assignor acted as the au- 
thorized agent of the assignee. 


—Georgia Cooperative Fire Ass’n vs. Borchardt § Co., 77 


2. Arrer Loss. ‘ 


The assignment of a fire insurance policy without the consent of the in- 
surer, after a loss has occurred thereunder, does not render the policy 
void, but the assignee has the right to bring an action thereon. 

Such assignment is valid without the consent of the insurer, although 
the written transfer of the policy purports, by its terms, to be subject 
to the consent of the insurer. 


—Georgia Cooperative Fire Ass’n vs. Borchardt § Co., 778. 
3. CONSENT OF AGENT. 


The policy provided that no local agent or other representative except 
the general manager had power to consent to an assignment of the 
policy, and all such assignments must be made by the general mana- 
ger, and the plaintiff, after correspondence with the local agent, failed 
to sign and forward the application sent him for such consent until 
after the fire, he could not recover. 


—Hall vs. Continental Ins. Co., 415. 


4. In Cask or Wire's Poticy. 


The earlier doctrine of New York, that policies expressed to be for the 
benefit of a married woman does not app!y to the statutes in force in 
Wisconsin prior to the amendments of 1880, and which substantially 
provide that any person effecting insurance on the life of another may 
cause the same to be made payable, or assign, to a married woman, 
and when expressed to be for her benefit, or so assigned, sha!l inure 
to her separate use and benefit, and that of her children, free from 
the claims oi her husband and of the person effecting or assigning 
the insurance and their representatives and creditors. The disability 
law of New York, in case of married women, does not exist in Wis- 
consin, 

In the absence of children, the assignment of such a policy by a married 
woman and her husband is valid. Such assignability has not been 
affected by subsequent legislation. 

—Canterbury vs Northwestern Mut. Life Ins. Co., 481. 
5. Notice oF Premrums—ASSESSMENT COMPANY MISREPRESENTATION. 


The by-laws of the company required that the insured should be notified 
of premiums falling due. The policy was assigned as security for a 
loan. 

Held, That the assignment was subject to the provisions of the policy, 
and no notice to the assignee was requisite to its forfeiture. 
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The Missouri statute requiring misrepresentations to be material in order 
to avoid the policy does not apply to assessment companies. 

A statement was made in the application which provided that the policy 
should be void if liquor were used in excess, and which was a war- 
ranty that insured did not use liquor at all, whereas he did use it to 
excess. 

Held, That the policy was void. 

—Franklin Life Ins. Co. vs. American Nat. Bank et al., 305. 


6. REINSURANCE. 


A corporation insured transferred all its property, including the policy, to 
another, which was organized by the same stockholders for the al- 
leged purpose of changing the name of the first, but both continued 
their corporate existence. 

Held, That where the policy provided it should be void if assigned with- 
out consent, the new corporation acquired no rights in it under the 
transfer without such consent. 

— Miles Lamp Chimney Co. vs. Hrie Fire Ins. Co. of Buffalo, N. Y., et al., 370. 


7. Ricuts oF ASSIGNEE. 


The policy was by an assignment absolute on its face transferred with con- 
sent of the company to an assignee, but with a collateral agreement 
that it was collateral for a loan and that the subsequent premiums 
might be paid by the assignee, which was done. The face of the policy 
was afterward paid to the assignee shortly before due, less the dis- 
count. But accumulated dividends still remained in the hands of the 
company. The assignor subsequent to the payment, but before the 
policy was due, notified the company that he claimed the proceeds of 
= policy, less the amount due to the assignee, and not to pay to the 
atter. 

Held, That an assignment as collateral rests the right to collect the policy 
in the assignee, but the assignor is not divested of his interest, and 
is entitled to possession of the policy on tender of the debt. 


Held, That where the assignee was known to have received more than his 
debt, and the company agreed to hold the balance until legally author- 
ized to dispose of it, the insured was entitled to an action at law 
against the company for the same. 


—Clark vs. Equitable Life Assur. Soc. of U. 8., 364. 
See Loss PayaBir. 


ATTORNEYS’ FEES. 
RECOVERY OF. 


Chapter 4173, p. 101, act approved June 2, 1893, providing for the recovery 
of attorney’s fees in certain actions against fire and life insurance com- 
panies, was not repealed by chapter 4677, p. 33, act approved May 31, 
1899, nor is it repugnant to any provision of the Constitution of Florida 
or the Constitution of the United States, 


—L’ Engle vs. Scottish Union § National Fire Ins. Co., 97. 
AWARD. See Arsrrration 2, 5. 


BANKRUPTCY. 
TrItLe To Po.icy. 


The provision of the U. S. Bankrupt Act, which permits the bankrupt to 
retain the policy upon payment to the trustee of the surrender value, 
does not prevent title passing to the trustee where the policy has an 
actual cash value, though it has no surrender value, if it is payable to 
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the personal representatives of the bankrupt. But it does not pass 
where it has no actual value as an asset. 


A note had been given on such a policy for the first premium, which was 
unpaid, and the payment of the second premium became due in about 
thirty days after the insured was adjudged a bankrupt, and by its terms 
was continued in force for thirty days after the second premium re- 
mained due and unpaid. It was surrendered to the trustee, but had no 
surrender value, and was not scheduled. The insured committed sui- 
cide within the thirty days that the second premium remained due and 
unpaid. 

Held, That it had no value as an asset, and its proceeds belonged to the 
administrator of insured. 


—Gould vs. New York Life Ins. Co. et al., 87. 
BENEFICIARY. See BENEVOLENT Society 1; INsuRABLE INTEREST 2. 


BENEVOLENT SOCIETY. 
1. DeEsIGNaTION OF BENEFICIARY. 


The certificate of a benevolent association was payable, according to the 
charter, to any designated member of his immediate family or, in 
default of such family, to any designated blood relative or, in default 
of such designation or out of the order named, then to any relatives 
who were heirs at law. The member, while unmarried, designated his 
father, and afterward married without changing the designation. 

Held, That the designation was originally proper, but was defeated by the 
marriage, and the money was payable to his widow. 


—Larkin vs. Knights of Columbus, 456. 
2. IttEcaL ASSESSMENT. 


Where the constitution of an assessment company provided that am as- 
sessment must be levied on the entire existing membership, appor- 
tioned according to age, a subsequent resolution classifying the 
members and placing those entering prior to a certain date by them- 
selves, to be assessed according to age, and those subsequent accord- 
ing to age at entry, is inoperative as against a certificate holder of the 
first class, and payment of such illegal assessment or tender of amount 
that should have been assessed is not necessary to preserve his 
rights. 


The fact that such illegal assessments had been paid does not estop a 
beneficiary from asserting the illegality of a subsequent assessment 
that was not paid. 


—Benjamin vs. Mutual Reserve Fund Life Ass’n, 614. 
3. SusPENSION OF MEMBER. 


The by-laws of a benevolent society provided that, in case of suspension 
of a member for non-payment of premiums the certificate might be 
renewed if he were living, on payment of all assessments, provided 
the lodge assented by a majority vote; otherwise the payments were 
to be returned. 

Held, That the vote of the lodge while he was living was essential, and 
where he died after payment, but before a meeting of the lodge to 
pass on the suspension, the payment was ineffectual. 

—Butler vs. Grand Lodge A. O. U. W. of California, 602. 
See INTEMPERANCE. 


, BINDING RECEIPT. 
EFFECT OF. 


The application recited that the agent had furnished a binding receipt, 
making the insurance in force from date, provided it should be ap- 


VOL. XX XIV.—68. 





1074 Insurance Law Journal, [Dec., 


proved by the company. The receipt acknowledged the payment of 
money to be applied as a premiuin when the policy was delivered, 
provided, however, that it should be refunded if the company declined 
to issue the policy. 
Held, That this was not a temporary insurance in force until the company 
decided to accept or decline the risk. 
— Cooksey vs. Mutual Life Ins. Co. of New York, 172. 


BOOKS OF ACCOUNT. See Iron Sart 1, 2, 3; Proors or Loss 5, 
BUILDER’S RISK. 


MISREPRESENTATIONS—VALUED Poticy Law. 


Where a builder’s risk policy was procured through false representations 
as to the title and interest cf the insured, it was void ab initio and tor- 
feiture is not waived by acceptance of the premium by the agent after 
the adjuster, upon investigation, learned all the facts and offered to 
pay a certain proportion of the loss, and where such agent had pre- 
viously remitted the amount of the premium to the company and its 
acceptance by him became the liquidation of a private indebtedness. 

The insurance of a builders’ risk is governed by the valued-policy law, 
notwithstanding the opportunity for fraud. 

—American Cent. Ins. Co. vs. Antram et al., 838. 


BUILDING. See Fatt or Buitpina. 


CANCELLATION, 
1. AvTHORITY OF AGENT. 


An agent of insured to procure insurance is not by virtue of the fact an 
agent to receive notice of cancellation and substitute other insurance. 


An insurance agent authorized by insured to procure insurance, who 
places it through other agents, is the agent of the companies writing 
the insurance under a statute providing that whoever transacts an 
application to or from the company except for himself shall be its 
agent. 

Where the orders for placing railroad insurance were given by its general 
counsel without specific directions as to amount and the policies were 
not accepted unless approved by him, and he retained possession of 
them, and in case of orders to cancel directed as to their substitution, 
and the commissions of the agents receiving the orders were paid by 
the companies, and the latter, according to the testimony, were never 
expressly authorized to act for the insured in receiving notice to can- 
cel, there was sufficient evidence that they had no authority to act for 
the insured in receiving notice to cancel and in substituting other 
insurance. 

The fact that the agents did accept such notices and substituted policies 
which were accepted was not sufficient to show a course of dealing 
which amounted to an authorization. 

— Wisconsin Cent. Ry. Co. vs Phoenix Ins. Co. of Hartford, 405. 


2. TERMINATION OF PoLicy. 


The policy provided that it might be canceled upon five days’ notice, in 
which case the unearned premium should be returned on its surrender. 
Notice was sent and insured agreed that the unearned premium should 
be applied on other policies to be issued by the agent in substitution. 
The policy, which was at a distance, was sent for, but was not received 
and surrendered until after the fire, eleven days later. 


Held, That the policy was canceled at the end of five days. 
—Citizen’s Ins. Co. vs. Henderson Elevator Co., 433. 
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3. Wuicn Company Was LIABLE. 


The agent, upon written request of insured, issued a policy in the M. com- 
pany, of which he was agent, and shortly after, upon being notified by 
them to cancel, wrote the name of the S. company, of which he was 
also agent, upon the margin of the policy, meaning that the policy was 
placed in the latter, and canceled the risk on the register of the M. 
company. It was a recognized custom that the company became 
bound when the agent took the memorandum of the risk. A few days 
later the insured informed the agent of a loss, and inquired as to his 
insurance, and was told he had a policy in the S. company. The pre- 
mium was afterward paid and retained by the company, with knowl- 
edge of the facts, until suit was brought. 

Held, That the S. company was liable. 


—Southern Ins. Co. vs. Hannah, 225. 
CAUSE OF DEATH. See AcciDEnr 2, 3. 
CERTIFICATE. See Accipent 4, 5. 
CLEAR SPACE. See Risx 1. 


COLLISION. 
Wat ConsTITUTE. 


A vessel insured under a marine policy was injured by striking the pro- 
jecting masts of a vessel, which had previously been sunk through a 
collision, and which, though capable of being raised and repaired, 
would have been worth less than the cost of such raising and repairs. 

Held, That the sunken vessel was an abandoned wreck, and the striking 
was not a collision within the meaning of the policy, which applies 
only to contact between navigable vessels. 


—Burvham vs. China Mut. Ins. Co. et al., 1005. 


COMMISSIONS. 
Ricut oF AGentT TO. 


A sub-agent procured an application for $10,000 of insurance, which was 
postponed by the medical examiner. He afterward relinquished his 
work for the company for a time. Prior to his return, and about a 
year later than the first, a second application was secured by another 
sub-agent for $20,coo, which was accepted. 

Held, That the principle that one who is a procuring cause is entitled to 
commissions would not apply, in case of an abandonment of the case 
for an unreasonable time or neglect to follow it up properly as an 
agent, and it was secured by another through such neglect, 

Held, That where there was a custom’ among insurance companies, includ- 
ing this one, to allow the commissions in such cases to the agent pro- 
curing the second application, it would govern in the absence of a 
special agreement to the contrary. 

Held, That in any event the first agent would only be entitled to commis- 
sions on half of the insurance. , 


—Leviness vs. Kaplan, 59. 


COMPROMISE. 
In Case OF Minor. 


The plaintiff, holder of a policy in the defendant company, has the right 
to recover an amount paid by it under the terms of the insurance 
policy, plus the costs. 
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The insurance company reserved the right to settle any claim for loss 
incurred up to a stated amount plus the costs. 

A loss was settled by defendant insurance company ex parte with the 
mother of the minor, and the receipt purported to include the minor's 
claim. 

Subsequently an offer was made by the tutrix of the minor to accept a 
stated amount as a compromise, 

Acceptance of the offer was advised by the railroad company. The insur- 
ance company declined to accept it as it had the right, by agree- 
ment, forming part of policy, to control and reject the compromise 
offered. The tutrix continued in the prosecution of the suit, which 
resulted in judgment in amount of $500 over the amount the tutrix 
had offered to accept in the compromise. 

It being part of the condition of insurance that the insurance company 
retained the right to settle suits as it chose, it (the insurance com- 
pany) cannot be held for said difference. 

The insurance company claims to deduct from the judgment the amount 
it chose to pay in the ex parte (and not binding as relates to the 
minor) compromise with the widow. The insurance company had 
no right to enter into a compromise as relates to private claims in 
the manner here. 

The insurance company has the right to settle and compromise suits. It 
has no right to pay claims not in suit to persons with right and others 
without right, combine them, and afterward plead them as a credit on 
a judgment regularly obtained. 

—New Orleans § C. R. Co. vs. Maryland Casualty Co., 681. 


CONSTRUCTION. See Accipent 4, 5, 


CONTRACT. 
For INsuraNcE WHEN INCOMPLETE, 


An applicant for insurance paid the premium in cash and received a re- 
ceipt stipulating that it should be accepted as payment of premium, 
and if the policy was not issued in sixty days the amount paid was 
to be returned on its surrender. The company declined to issue the 
policy applied for, but tendered a different form which was refused, 
and the original form or return of the premium was demanded, and 
further evidence of insurability was furnished the company as an 
inducement, and it thereupon issued a more favorable policy, which 
was sent to the agent to tender to the applicant, but was never deliv- 
ered on account of the sickness of the latter, who shortly died. 

Held, That the minds of the parties had never met and there was no con- 
tract. 

—New York Life Ins. Co. vs. McIntosh, 1054. 


See Acency Contract; Empioyers’ LIaBIvity 2. 
CONTRACTOR. See Emproyers’ Liasimry 2. 
CONTRIBUTION. See RErnsurance 2 
CORPORATE NAME. See Action 1. 
DEATH. 


IN VIOLATION oF Law. 


The policy provided that it should not be liable for death caused by a vio 
lation or attempted violation of any criminal law. The insured at- 
tacked his slayer with a piece of iron capable of inflicting great 
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bodily injury. The latter stepped back and commenced firing with his 

pistol, whereupon the insured fled, and was shot while so fleeing. 
Held, That the death was not caused by a violation or attempted violation 

of law, the insured having abandoned the encounter, and being in the 


act of fleeing. 
—Supreme Lodge K. of P. vs. Bradley, 162. 


DEFERRED DIVIDENDS. See Sunptrs. 


DELIVERY. 
By Atent Wuat 1s EFFECTUAL. 

Where a policy was issued and forwarded to the state agent, who for- 
warded to the local agent for delivery, who notified the insured of its 
possession, but refused afterward to deliver it on tender of the pre- 
mium because of his sickness, if by agreement with the insured a 
credit had been allowed on the premium its receipt by the agent might 
be effectual as a delivery, though it provided that it should not be- 
come in force until the payment of premium. 

Whether the agent held the policy for the insured or the company is a 
question for the jury. 

The word “issue’> may be used in the sense of preparing and signing a 
policy not delivered. 

—Dargan vs, Equitable Life Assurance Soc. of United States, 796. 
See EvipENcE 1. 


DESCRIPTION. 
Item INSERTED BY MISTAKE—MORTGAGEE. 

The policy insured specifically a hotel building, the furniture contained in 
it, and a piano, and was payable to the mortgagee of the building as 
interest might appear. It was claimed that the piano was inserted by 
blunder of the agent, it not belonging to insured, and the amount 
insured on it was intended to apply to the furniture. The policy pro- 
vided that it should be entirely void if the interest of the insured was 
not as stated. 

Held, That fraud would not be presumed in inserting this item, in the 
absence of evidence of fraud. 

Held, That a breach of contract as to one class insured would not invali- 
date the policy as to the rest. 

Held, That the insertion of the piano by mistake would not affect the in- 
surance on other items. 

Held, That a verdict in favor of the mortgagee for more than the loss on 
the building to which his interest was confined would not be sus- 
tained. 

Held, That where, in an action by the mortgagee, the insured were joined 
as defendants, their admissions are not binding on the insurer. 

—Herzog vs. Palatine Ins. Co. of London, Eng.. et al., $16. 
See RE-ForMATION 1. 


DISEASE. See AccrtpEent ; INTEMPERANCE. 
DUES. See INTEMPERANCE. 
EMPLOYEE. See Emptoyers’ Liasmry 6. 


EMPLOYERS’ INDEMNITY. 
Errect oF TAKING CHARGE OF LITIGATION. 


An indemnity insurance contract provided that appellant would compen- 
sate respondent on account of bodily injuries accidentally suffered by 
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his employees, not to exceed $5,000 in any one case; that respondent 
should give immediate notice of all claims growing out of an accident, 
not interfere with negotiations for settlement by appellant, render ap- 
pellant assistance in the conduct of litigation, procure witnesses, and 
furnish bonds upon appeal—appellant agreeing, at its own cost, to 
defend, in the name of respondent, all proceedings, and have the 
absolute right to determine the right of appeal. An action having 
been commenced against respondent for damages occurring to a boy 
claimed to have been employed by him contrary to law, respondent 
gave notice to appellant of the pendency of the action, and of all of 
the known facts in connection therewith, and surrendered the defense 
into its hands. Appellant thereupon took charge of the case, con- 
ducted the litigation, which resulted in a judgment against respond- 
ent, and prosecuted an appeal in the Appellate Court, which resulted 
in an affirmance of the judgment. Thereupon respondent made de- 
mand upon appellant for the amount of the indemnity, which was 
refused, 

Held, Appellant, having been informed of all the facts and voluntarily 
assumed control of and conducted the litigation, was estopped from 
denying its liability under the contract of indemnity, notwithstanding 
the contract provided that there should be no liability on the part of 
appellant in case of injuries to any child employed by respondent 
contrary to law. 

Held, The complaint states a cause of action. 

—Tozer vs. Ocean Accident § Guarantee Corp., 655 


EMPLOYER®Y’ LIABILITY. 
1. Dertay 1n NoticE—WaAIvER By AGENT. 


An employers’ liability policy was procured by one of two partners, with- 
out the knowledge of the other. The latter knew of the accident, but 
was ignorant of the insurance, while the former was ignorant of the 
accident. As a consequence notice of the claim, which was required 
to be immediate, was not given until eight months later, to an agent, 
by the second partner. 

Held, That neglect of one partner to inform the other of the insurance 
was no excuse for the delay, and the notice was too late. 

Held, That an extension of time for furnishing proofs by the agent, at the 
request of the partner, who had previously known of the insur- 
ance, did not waive the limitation as to the notice, which was already 
too late. 

—Deer Trail Consol. Min. Co. et al. vs. Maryland Casualty Co. of Baltimore, 

Mad., 38. 
2. In Case or Conrractor, 

The defense of a policy insuring a contractor against loss by reason of 
injuries to his employees or others did not estop the company from 
insisting on a provision making payment of a judgment by the em- 
ployer a condition precedent to an action on the policy. Nor does a 
general understanding between the parties that the company would 
indemnify the insured against the loss waive such a provision. 


—O’Connell et al. vs. New York, N. H. §& H. 2. R. et al., 156. 


8. In Case or STEVEDORE. 


The insured employers’ occupation in connection with an insurers’ lia- 
bility policy was given as “stevedores and contractors,” and they were 
insured against loss for damages on account of bodily injury of any 
employee during the continuance of the work described. The injury 
for which the insured was held liable in a suit was to a stevedore in 
their employ through a defect in a runway used by them but owned 
by another party with whom they had contracted to keep it in repair. 
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Held, That their liability was that of a stevedore within the policy and 
incidental to their business, not an independent and separate liability 
under their contract with the owner. 

—Cashman et al. vs. London Guarantee § Accident Ins. Co., Limited, 174. 






4. Minor—DeErenss Suir. 





It is not necessary to allege in the petition that the employee was over 
twelve years of age in case of an employers’ indemnity policy requir- 
ing the employee to be over that age. 

A condition in such policy that action must be brought within thirty days 
of payment of loss by insured is contrary to public policy, and void. 

Declarations to others of the age of a child by the father, since dead, are 
admissible as evidence. 

Where the company failed to defend the suit, though it was stipulated 
that it should do so, and the insured was compelled to defend, the 
company is liable for the costs of the suit. 

—Travelers Ins. Co. vs. Henderson Cotton Mills, 524. 












5. MISSTATEMENT ON APPLICATION—NOTICE. 





The burden of showing falsity in statements in the application is on the 
defendant, and such falsity cannot be relied on when not pleaded in 
defense. 

In an action on an employers’ indemnity policy, where the application 
stated that the cash in the custody of employee at any one time was 
about a specified amount, it was no defense that the sum was exceeded 
at the time of embezzlement where it appeared that the amount was 
unusual, and there was no evidence of any previous excess. 

Where the company did not object, when notified of the embezzlement, of 
delay in the notice, but called on the insured to try to get a settlement 
with the employee, and to make up proofs, and to prosecute him, 
delay in giving notice was waived. 

Entries and reports of employee in the course of his work were admissible 

as evidence against his surety. 
—Goldman vs. Fidelity § Deposit Co. of Maryland, 958. 














6. RicutTs oF EMPLOYEE. 





An employers’ liability policy which insures an employee directly against 
liability becomes an asset of the insured directly upon the happening 
of the event, and compliance with its provisions, and may be assigned 
or taken for his debt, but if against loss or damage due to liability, it is 
not so available until the insured has paid the loss and given the stipu- a 
lated notice. In either case the contract is between the company and 4 
the employer, to which an employee is not privy. 

A policy stipulating that if suit is brought the process should be forwarded 
to the insurer, which would defend or settle, and declaring that its 
purpose is indemnity against loss from liability for damages, and that ‘a 
no action should lie against it unless brought by the insured to re- uf 
imburse him for payment made in satisfaction of a judgment, is a 
policy against loss by reason of liability which is not available until 
payment of loss by insured, and cannot be impounded by the injured a 
employee in satisfaction of a judgment against his employer. { 

—Finley vs. United States Casualty Co. et al., 179. 

















EVIDENCE. 
1. OF Paystctan—DeEtivery—Proors or DEATH. | 






A statute forbidding physicians to testify as to confidential communica- * 
tions with patients does not prohibit testimony by a physician of the Bi 
fact that he was employed. 5 
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Statements of insured about the time of insuring as to his physical con- 
dition are admissible to show his knowledge as to such condition in 
case of alleged misrepresentations in the application. 

The fact that the policy was not delivered until nearly two months after 
its issue may be shown in support of alleged breach of warranty. 
Proofs of death by a beneficiary are admissible against her, and she is 

entitled afterward to any explanation she can give. 

Where there was conflicting evidence as to fraud, though the weight of 
evidence was in favor of defendant, a peremptory instruction for the 
latter was error. 

— Haughton vs. tna Life Ins. Co. of Hartford, 424. 


2. STATEMENTS IN APPLICATION—PLEADINGS, 

Where an action on a policy was dismissed for defect in the pleading, and 
another action was begun, which was dismissed because too late, the 
dismissal was not a bar to the prosecution of the first action upon its 
restoration to the docket because improperly stricken from it. 

The policy, death certificate and proofs of loss, of themselves, make a 
prima facie case for the plaintiff in a suit on a life policy, and ex- 
trinsic evidence is admissible to rebut evidence of defendant that state- 
ments in the application were not true. 

But in the determination of the issue whether the representations were 

. true, the prima facie presumption of their truth is not evidence, but 
may supply the want of evidence. Such presumption, however, is not 
entitled to be weighed as evidence against evidence of misrepresen- 
tations in the application 

—Vincent vs. Mutual Reserve Fund Life Ass’n, 3. 


See HEALTH 1; INTEMPERANCE; PLEADING; SuicipE; Toran Loss 1; VALvaTION. 


FALL OF BUILDING. 
Srore as Part oF Hore. 

The policy covered merchandise “while contained in the three-story 
brick, metal-roof building with basement, situated”, etc., and provided 
that if the building or any part fell except as the result of fire, it 
should cease. The merchandise was contained in a store which occu- 


pied one end of a building otherwise used as a hotel, from which it 
was separated by lath and plaster partitions. 


Held, That the policy was avoided by a fall of the portion of the building 
used as a hotel. 


— Nelson et al. vs. Traders’ Ins. Co. of Chicago, 988. 
FEED COOKER. See Risk 3. 
FEES. See Atrrorney’s FEEs. 
FOREIGN COMPANY. See Service. 
FRAUD. See AGEntT 2, 4; Proors or Loss 3. 


HAIL INSURANCE. 


Lrm1vaTION OF LIABILITY. 


A corporation organized under article 5 of chapter 50 of the General 
Statutes of 1901 for the insurance of its members against injury to 
growing crops by hail may make a valid by-law limiting its liability on 
policies thereafter written to losses occurring prior to noon of July 
25th, notwithstanding the provision of sectior! 3560 that all policies 
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mer by such corporations shall expire on the succeeding ist of 
pril. 


—Kansas State Mut. Hail Ass’n vs. Prather, 714. 


HEALTH. 
1. EVIDENCE AS TO, 


The policy provided that it should be of no effect unless the insured were 
in sound health on its date. The insured was then in apparently good 
health, but a month later was taken ill, and underwent an operation 
for cystic disease of the kidneys. 

Held, That where the evidence was conflicting, the question was for the 
jury whether the disease could have developed within the month. 
Held, That where the charge of the court mixed the law regarding the ne- 
gotiations for insurance with that regarding the policy, it was error to 
refuse a charge that if the insured had cystic disease of the kidneys on 

the date of the policy he could not recover. 
—Barker vs. Metropolitan Life Ins. Co., $61. 
2. REPRESENTATIONS WHEN MATERIAL, 


The insured represented that she had never had cancer, tumors or ulcers. 
and had never had symptoms of uterine or ovarian disease; whereas 
she had twice been operated on for uterine cancers, and had serious 
hemorrhages from it, and it finally caused her death. She aiso stated 
that she was, so iar as she knew, in good health, and had last been 
attended by a physician for childbirth, at a date several years prior to 
that of the operations referred to. 

Held, That statements as to health are a mere representation, when not 
made warranties by the application and referred to in the policy, but 
the representations in this case were material to the risk, and their 
falsity would defeat a policy issued in reliance on them, whether 
known to the applicant to be false or not. 

—Bankers’ Life Ins. Co. of City of New York vs. Miller, to Use of Ruddell, 78. 


See APPLicATION 8, 10, 11, 12 ; Premium 6. 


INCUMBRANCE. 
WAIVER By AGENT. 
The policy provided that it should be void in case of incumbrance, and 
that any waiver of its provisions must be indorsed on it. 
Held, That the retention of the premium with knowledge on the part of 


the agent issuing the policy of the existence of a chattel mortgage 
was a waiver of the incumbrance. 


Held, That such agent of.a foreign company has power to waive the pro- 
vision regarding incumbrance. 


An averment that such agent had knowledge of the incumbrance when 
issuing the policy is sufficient allegation of his power to waive the 
provision against it. Such averment in a reply rendered other alle- 
gations as to ignorance of the provision on the part of the insured 
mere surplusage which did not vitiate the reply. 


—German- American Ins. Co. of New York vs. Yeagley, 22. 


See MortGaGE. 
INDORSEMENT. See Loss Payaste, 


INDUSTRIAL INSURANCE. 
WaAIverR oF Premium By AGENT—LIABILITIES. 


An industrial policy provided that all premiums were payable at the home 
office, but might be paid to an authorized representative; also, that if 
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not called for by such representative it should be the duty of the poli- 
cyholder to send it to the home office or a district office. 


Held, That the promise of a collector to call for such premiums as had 
been his previous custom was a waiver of non-payment, where pay- 
ment was not insisted on by the company during the life of insured. 


Held, That a demand for payment on the part of the parties to whom the 
policy is payable and a refusal by the company is a waiver of proofs of 
death. 


Held, That «~ policy provision that no suit can be maintained after sixty 
days is void under the provision of the Indiana statute that no agree- 
ment not to sue for a period of less than three years shall be valid. 

—Rutherford vs. Prudential Ins. Co. of America, 874 


INDUSTRIAL POLICY. 
TITLE To INSURANCE MONEY. 


The insured, under an industrial policy, was separated from her husband, 
and was living with another man as her husband, after going through 
the form of marriage. The latter paid a part of the premiums, and 
paid her funeral expenses. The insurer, with knowledge of such pay- 
ments, paid to him the insurance money and took his receipt. 


Held, That where the policy promised to pay the executors, administra- 
tors or assigns of insured, but provided that payment might be made 
to any relative by blood or marriage, or to any other person appearing 
to it to be equitably entitled to the same by reason of having in- 
curred expense on her behalf, and that a receipt signed by such per- 
son should be conclusive evidence of payment to the party entitled 
thereto, the receipt of the putative husband barred action by the in- 
sured’s administrator. 

—Bradley vs. Prudential Ins. Co. of America, 222. 
See REINSURANCE 3. 


INSANITY. See Accrpenr 8. 
INSOLVENCY. See Bankruptcy. 


INSURABLE INTEREST. 
1. In Case or ASSIGNEE, 


Want of insurable interest cannot be set up in a contract between two 
claimants for the proceeds of a policy as separate assignees, by vir- 
tue of a policy provision that the claim of an assignee should be sub- 
ject to proof of interest, where it appeared that the assignment com- 
plained of was made in good faith and the company did not object. 
Nor was it necessary that the assignment should be indorsed on the 
policy as required by its provisions. 

—Connecticut Mut. Life Ins. Co. vs. Tucker et al., 958. 


2. Or BENEFICIARY. 


The article of the Code which limits the donation of movables to one- 
tenth part of the value of the estate of the donor (Civ. Code art. 1481) 
must be read in connection with article 12 of the same Code, which 
provides that “whatever is done in violation of a prohibitory law is 
void, although the nullity be not formally directed.” Furthermore, 
“every disposition in favor of a person incapable of receiving, shall be 
null.” 


Under the first article, to the extent of nine-tenths, the person designated 
in the policy as the beneficiary was incapable of receiving. By special 
provision of the article, she is entitled to one-tenth of the personal 
property of the insured. 
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The gratuity, as relates to nine-tenths, is prohibited in any form—whether 
as a donation, gratuitous stipulation pour autrui, or in form of an in- 
surance policy. 


The insured had no property, the premium paid being about all he had, 
to the extent the record discloses, 


The facts and circumstances show that he (insured) had not abandoned 
all interest in the policy. The beneficiary named could not, to the 
extent of nine-tenths, acquire a vested right in the policy. The in- 
sured bound himself for twenty years to pay premiums annually. His 
children had been left without support. The proceeds, to the extent 
before mentioned, fall to the heirs, under the terms of the policy. 

To the extent of one-tenth, there was an insurable interest, to which the 
defendant is entitled. 


—New York Life Ins. Co. vs. Neal et al., 673. 
3. Or VENDEE. 


When the vendee under a contract of conditional sale is liable for loss ot 
damage by fire, his insurable interest is not merely the amount of his 
advancements toward the pwichase, but also his liability for loss in 
case of fire. 

—Ryan vs. Agricultural Ins. Co., 472. 


See MortGaGeE 3; PARTNER. 


INTEMPERANCE. 
EVIDENCE AS TO—BENEVOLENT SocteETY—PAyYMENT oF DUEs. 


In an application for insurance, the insured stated that he was not ad- 
dicted to the habit of drinking intoxicating liquor, and had never 
drank immoderately. ‘There was evidence that he sometimes drank 
intoxicating liquor, and on a few occasions appeared to be intoxicated. 

Held, That the evidence was not sufficient to sustain the allegation that 
the representations in the application were false, so as to require the 
submission of that question to the jury, in an action on the policy. 

Proofs of death and the verdict of the coroner’s jury stated that the in- 
sured died from alcoholic poisoning, and were admitted in evidence 
without objection. Held, That they had no probative force, because 
they expressed a mere opinion, based on the same evidentiary facts as 
were before the trial jury, and the report of death was not prepared 
by or in behalf of the beneficiary, and hence was not in the nature of 
an admission by her. 

The insured was a member of a benevolent and fraternal insurance asso- 
ciation, and, under the terms of the contract of insurance, he would 
forfeit his membership and insurance by failure to pay assessments 
and dues within the time fixed by the by-laws. The dues and assess- 
ments were regularly paid for him to the lodge by the financier of 
the local lodge, pursuant to an arrangement between the financier and 
a third person, who agreed to reimburse the financier for such pay- 
ments. Held, That the insured had not forfeited his insurance, 
although the third person did not in fact reimburse the financier for 
such payments until after the death of the insured. 


Testimony of persons who, by their association with the insured, had an 
opportunity to observe his habits, that they had seldom or never 


seen him drink or appear to be under the influence of liquor, was com- . 


petent to show that he was not an habitual or immoderate drinker. 


Declarations of a sick or injured person as to the nature, symptoms, and 
effects of the disease or injury under which he is suffering at the 
time are competent evidence in an action wherein the nature and 
cause of the malady are in qvestion. 
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Voluntary and spontaneous declarations of the deceased to those in 
attendance upon him as to the cause of his illness, due to poison, from 
which he was then suffering, and soon died, are admissible in evidence 
as part of the res geste. where the circumstances are such as to pre- 
clude the idea of premeditation or any motive for falsifying. 

Evidence examined, and held to sustain the finding of the jury that the 
death of the insured was not caused by indulgence in intoxicating 
liquor. 

—Puls vs. Grand Lodge A. O. U. W. of North Dakota, 296: 


See APPLiIcaTION 6, 
INVENTORY. See Iron Sare 2, 3: Proors or Loss 5. 


IRON SAFE. 
1. Errecr or VioLatTion oF CLAUSE. 


Where a promise in a policy of insurance is declared to be a warranty, 
the only coneern of the courts, in the absence of a contrary statutory 
enactment, is to ascertain whether or not it has been complied with. 


A warranty, to the effect that the assured will keep a set of books, and 
within a certain time make an inventory of his stock, and that he will 
preserve the books and inventory in an iron safe, or in a safe place, 
and produce both books and inventory in the event of a loss by fire, is 
not complied with where the inventory is not taken within the time 
specified, and is not preserved or produced, though it be alleged, 
after the loss has occurred, that an inventory approximately correct 
may be made from the books. 

Where a policy is issued for a gross amount in consideration of a single 
premium, paid or to be paid, for the whole, though part of the 
amount is placed on a building and part on a stock of merchandise 
therein contained, and by its terms becomes void, whether by reason 
of a breach of the promise to make, preserve and produce an inven- 
tory of the merchandise or by reason of a breach of the condition as 
to the ownership of the ground upon which the insured building 
stands, the contract is indivisible, and, though there be but one such 
breach, there can be no recovery. 

—St. Landry Wholesale Mercantile Co., Limited, vs. New Hampshire Fire Ins. 

Co., 699. 
2. Vauipity oF CLAvseE. 


A slip, without which the policy was incomplete, was attached to the 
policy, and contained among other provisions an iron-safe clause, re- 
quiring insured to keep a set of books showing the record of their 
business. and should yearly take an inventory, and to keep the books 
and a copy of the inventory in an iron safe at night, or in some place 
secure against fire in another building. 

Held, That the clause was a part of the policy, and was supported by sui- 
ficient consideration. 

Held, That knowledge by the agent that insured had no iron-safe was not 
a waiver where the alternative existed of keeping the books in an- 
other building. 

Held, That the insured was not obligated to keep the books in a building 
more secure than his own, and it could not be contended that there 
was no building in town more secure, and that therefore there was a 
waiver. 

Held, That the Michigan act conferring on a commission the power to 
draft a standard form of policy to which all insurance contracts must 
conform was unconstitutional, and the iron-safe clause was valid, 
though added to such a form by the company. 
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Held, That the failure to keep the books in a safe, as required, avoided the 
policy, notwithstanding a statute providing that breach of condition 
was not ground of forfeiture, provided the insurer was not injured by 
the breach, or a loss had occurred by reason of it. The loss occurred 
during the violation of the contract. 

—King vs. Concordia Fire Ins. Co., 986. 


> 


3. Watver oF CLAUSE BY AGENT. 


The iron-safe clause required insured to keep books in the safe and, in 
case of loss, to produce such books under penalty of forfeiture. 

Held, That the clause is not in violation of an Iowa statute that no con- 
dition in the policy making it void before a loss shall be effectual 
unless its violation contributes to the loss. The iron-safe clause does 
not avoid the policy through its violation before a loss, but only re- 
quires that the books be produced after the loss. 

The clause was not waived by statements to the agent who took the in- 
surance that the insured did not intend to procure a safe. 

Where the secretary, having authority to adjust the loss, inquired of the 
wives of insured whether there was a safe, and whether books had 
been kept, and was told that they had burned, and left word that proofs 
must be sent, but he thought there would be no trouble, and they 
were sent, this was not a waiver of the clause. 

The sending of a notice after the loss to pay an installment on a note 
given for the premium was not a waiver of the breach of the clause. 

—Rundell § Hough vs. Anchor Fire Ins. Co., 72. 


See AGENT 8. 


IRON SAFE CLAUSE. 
VIOLATION. 
Under a statute providing that policy conditions voiding the contract 
shall not prevent recovery unless their violation contributes to the 
loss, failure to keep books or fo observe the iron-safe clause as re- 


quired will not defeat recovery when not shown to contribute to the 
loss. 


—Johnson vs. Farmers’ Ins. Co.—Same vs. Merchants’ § Bankers’ Fire Ins. 
Co., 609. 
LEX LOCI. See Apprication 7; AssessMENT Company 2. 


LIMITATION. 

1. BEGINNING oF, 
Where it is stipulated that no suit may be brought after two years from 
the time cause of action accrues, such cause does not accrue until 


the receipt of satisfactory proofs, and the limitation begins to run 
from such time. 


—Stincheombe vs. New York Life Ins. Co., 558. 


2. Errect or STatute. 


A statute prohibiting the limitation of time in which suit may be brought 
renders a policy limitation of the kind void though the form was pre- 
pared by the state auditor under authority of the state. 


—Vesey et al. vs. Commercial Union Assur. Co., Ltd., 396. 


> 


3. WAIVER OF. 


The conduct of the agent in this case, in assuring the claimant under an 
industrial policy that when she brought the receipt book, which coujd 
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not be found, it would be all right held sufficient evidence that plaintiff 
was prevented from bringing suit within the stipulated time. 


—Home Friendly Society vs. Roberson, 210. 
4. WAtrIvVER OF. 


A stipulation in a policy of insurance that “no suit shall be brought 
against the company after one year from the date of the death of the 
insurer” is yalid. The time is reasonable, and, the insured having 
assented to the stipulation by accepting the policy, his administratrix 
will be bound by it. 


Before the insurance company will be estopped from pleading the con- 
tractual limitation in bar to a suit on the policy, it must appear that 
the conduct of the company prevented the bringing of the suit within 
the stipulated time. Where it appears that the company denied lia- 
bility eight months before the expiration of the year in which the 
action was to be brought, and did nothing after its denial of liability 
to deter the plaintiff from instituting suit, a failure to sue within the 
contract time is a bar to a recovery. 


— Metropolitan Life Ins. Co. vs. Caudle, 474. 
5. WHEN IT BEains. 


The policy was payable to the administrators of insured, and was payable 
twenty-four hours after satisfactory proofs of death, and provided that 
no suit should be brought unless begun within two years after the 
right of action accrued, as provided by the statutes of Massachusetts, 
to which it was subject. 

Held, That the limitation began to run twenty-four hours after satisfactory 
proot of the death of the assured, although no administrator had been 
appointed. 

— Wilkinson vs. John Hancock Mut. Life Ins. Co., 846. 


LOSS PAYABLE. 
CONSTRUCTION OF ENDORSEMENT. 


Upon request of insured the agent indorsed on the policy “Subject to ali 
the conditions of this policy; loss, if any, payable to D. and S., as 
their interest may appear.” 

Held, That stipulations in policies intended to prevent their alteration by 
parol are valid and for the benefit of both parties, and their interpre- 
tation must, if possible, be sought in the policy itself, without resort 
to parol evidence. 

Held, That the indorsement must be interpreted in the light of the pur- 
pose of the stipulaticn that the policy could be changed only by writ- 
ten indorsement, and that the indorsement was a common method 
of furnishing security to a creditor, but does not make a new con- 
tract with the payee or waive any policy condition. 

Held, That the payees were the simple appointees of insured to receive 
any payment that might be due to the extent of their interest. The 
latter are restrictive, and limit. the payment to D. and S., which 
would otherwise be absolute to the extent of their interest. 

Held, That the indorsement did not give consent to a chattel mortgage to 
D. and S., contrary to a provision in the policy that it should be 
void in case of snch mortgage. 

Held, That oral testimony was not admissible to show that the agent 
intended the indorsement as a consent to such mortgage. 

Held. That where the entire policy, by its terms, was void in case of 
such mortgage, there could be no recovery. 

—Atlas Reduction Co. et al vs New Zealand Ins. Co., 805. 


See OTHER INSURANCE 1. 
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LUMBER. See Risk 5. 
MEDICAL EXAMINATION. See AppLication. 
MILL SHEDS. See Risk 5. 
MINOR. See Compromise; Empuioyers’ Liasinity 4. 


MISTAKE. See Description. 


MORTGAGE. 
1. IncrrasE OF—FORECLOSURE, 


The policy provided that it should be void in case of incumbrances or any 
change in title or interest. The insurance was on a building and con- 
tents. There was a mortgage on the real estate, to which the company 
consented. : 

Held, That a mere increase of the lien through default in interest did not 
work a forfeiture. 

Held, That a provision making the policy void in case foreclosure suit be 
instituted in which the title, ownership or possession “of the property 
insured” is involved, is not violated by a foreclosure in which only 
the real estate portion of the property was involved. 

—Fitzgibbons vs. Merchants’ § Bankers’ Mut. Fire Ins. Co., 232. 


2. RELEASE oF—TITLE. 


Retention of proois of loss without objection was a waiver of their defects. 

Knowledge of the existence of mortgages by the agent when writing the 
policy was knowledge of the company. 

Subsequent to suit, but before trial, the mortgage was released of record 
without, however, intending to release the claim of the mortgagee to 
the insurance money, as the debt had not been paid. 

Field, That this did not prevent recovery on the ground that the mort- 
gagee had not notified the company of change of ownership. 


It was in the discretion of the court to permit an amended complaint as to 
the ownership. 


— Vesey et al. vs. Commercial Union Assur. Co., Lid., 396. 
See INcumBRANCE; Loss PAYABLE ; TITLE 6. 


MORTGAGEE. 
1. As Parry to AcTION, 


A mortgagee to whom loss is payable as interest may appear is a neces- 
sary party in an action by the mortgagor on the policy, and where he 
refuses to join as plaintiff, may be made defendant. 

Where the mortgagee and the company are non-residents, and the policy 
procured without the state of New York, action can be brought within 
the state where the insured is a resident and the property is situated 
within the state. 


— Lewis vs. Guardian Fire § Life Assur. Co., Limited, 981. 
2. RE-FORMATION. 


Where a representative of the mortgagee of a stock of goods applied for 
insurance to the agent who knew the facts, a policy insuring the mort- 
gagee simply by name, without qualification, and accepted by the 
mortgagee without reading, will be re-formed to express his relation- 
ship. 

—Dalton vs. Agricultural Ins. Co., 260. 
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3. RE-FORMATION, INSURABLE INTEREST. 


Money of a bank was advanced to a firm to settle its obligations, and a 
note with a mortgage on the goods as collateral was assigned to the 
president of the bank in his own name, which were deposited in the 
bank. The agent of the insurer declined to insure the owner of the 
goods, payable to mortgagee, but agreed with the latter that if he 
would take possession, and place a party in charge, the policy should 
be issued in the name of the mortgagee. The policy was issued sim- 
ply to the mortgagee by name, without stating his relationship. 


Held, That where the intention was to insure him as mortgagee in pos- 
session, and the qualification was omitted through oversight, or 
because deemed unnecessary, it will be re-formed to correspond to 
the intention. 


Held, That the representation of the president that he was the mortgagee 
was true, and the bank not objecting he could insure in his own 
name and collect the insurance. 


A false statement in the proofs of loss, if not intentionally deceptive, is 
no defense. 


Where the mortgagee had received sufficient from the sale of goods to 
repay the debt, but had applied them, with consent of the owner, to re- 
plenish the stock, from time to time, applying only the net proceeds 
to the indebtedness, it could not be claimed that he had no insurable 
interest in the goods, 


—Dalton vs. Milwaukee Mechanics’ Ins. Co., 251. 


See AnrBITRATION 1 ; Description; TITLE 1. 


MUTUAL COMPANY. 
1. InLEGAL ASSESSMENT. 


Where the statute requires the directors of mutual companies to deter- 
mine the sums required to meet losses and to assess the same upon 
the members, the company has no power to delegate to its secretary 
the duties thus imposed. 

Non-payment of an assessment so levied by the secretary is not ground 
for cancellation, 


The company which sets up such non-payment as exclusive ground for 
denying liability cannot, after suit has been brought and costs sus- 
tained by the plaintiff, set up a claim that the policy had been can- 
celed by directors by virtue of a discretion authorized by the charter. 


—Farmers’ Milling Co. vs. Mill Owners’ Mut. Fire Ins. Co., 544. 


2. Liasruiry For ASSESSMENT. 


The articles of a mutual fire association provided for penalties for failure 
to pay assessment within sixty days, and suspension of insurance there- 
after until payment of delinquency and authorized suit for its collec- 
tion; also permitted a member to withdraw, personally or by letter, 
by advising the secretary, and payment on notification by him, of all 
amounts due. Insured sent amount of delinquent assessment after 
sixty days, together with the policy indorsed “We hereby cancel this 
policy.” The policy and the money were retained by the company. 

Held, That the membership was terminated, and the insured was not 
liable for an assessment subsequently made where it did not appear 
that the assessment applied to losses during his membership. 

Heid, That the suspension after sixty days relieved from liability for sub- 
sequent assessments. 


Held, That a member representing that he owned the insured property 
cannot afterward deny it to avoid liability for assessment, nor in vio- 
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lation of the policy afterward incumber the property and then claim 
release from liability for assessments. 
—Nelson et al. vs. Farm Property Mut. Ins. Ass’n, 841, 


See Premium 2; REINSURANCE 1. 


NOON. 
MEANING OF. 


The word “noon” in a policy is not so fixed in its meaning as to exclude 
parol evidence to show the intentions of the parties and their under- 
standing in its use, and such evidence is admissible to show a general 
usage of applying the term to the hour of twelve as shown by standard 
time. 

An instruction that if, at the time the policy issued, there existed at the 
place of contract a usage as to such meaning so well settled that the 
parties contracted with reference to it, such usage would govern, was 
correct. 

When the building containing the insured goods was not attacked by fire 
until the policy had expired, the latter is exempt although the fire was 
raging in an adjacent building and their destruction was imminent 
while the policy was in force. 

—Insurance Companies vs. Peaslee-Gaulbert Co.— Pacific Fire Ins. Co. vs. 

Louisvilie Lead § Color Co., 740. 


NOTICE. See AccrpEent 10, 12, 13 ; AsstanmeNT 5; Empioyers’ Liaspmity 1,5; . 


Occupation 3; PRemMiuM 7, 8; PRoors oF Loss. 
NOVATION, See RErsvurRAnce 3. 


OCCUPATION. 
SaLe or Liquor. 

Occasionally waiting on a saloonkeeper for his accommodation, without 
pay or interest in the saloon, is not being connected with sale of 
liquors within the policy. Evidence that no consideration was re- 
ceived was material as showing the relation of insured to the business. 


—Collins vs. Metropolitan Life Ins. Co., 592. 
See AccipEst 11. 


OTHER INSURANCE. 
1. In Case or Loss PayaBte. 

The policy payable to a third party, as interest may appear, is rendered 
void as to such party by a violation of the provision as to other insur- 
ance, which avoids it as to the insured. 

—Heyl vs. Aitna Ins. Co., 860. 
2. KNoWLEDGE oF AGENT. * 

Where poiicies were previously written in other companies by the agent 
knowing the facts, and upon a request for additional insurance he 
issues the policy in question which fails to state the relation of in- 


sured as mortgagee, his knowledge is that of the company, and it will 
be re-formed to express that relation. 


—Dalton vs. Westchester Fire Ins. Co., 262. 
3. Novice or. 


Notification of other insurance given to one of the firm of agents of the 
company through whom the policy is procured is a waiver of the re- 
quired indorsement of such insurance, though the member of the 
firm who procured the policy was ignorant of the other insurance. 

—Lewis vs. Guardian Fire § Life Assur. Co., Limited, 981. 
VoL. XXXI'V—69. 


AD RL Me RVI IO MOS Ta 
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4. RE-FORMATION IN CasE oF MISTAKE. 


Where the weight of evidence was to the effect that the agent, through 
mistake, had pasted an old rider, permitting concurrent insurance to 
the amount of $45,000, in place of a new rider prepared in its place, 
allowing concurrent insurance to the amount of $60,000, there was 
ground for reformation of the contract where nineteen other concur- 
rent policies secured on the property at the same time contained the 
new rider. 

In such case the insured was not guilty of negligence in failing to examine 
this single policy and discover the mistake. 

—Farwell vs. Home Ins. Co., 897. 


5. Walver By AGENT. 


The policy covered farm implements and forbade other insurance. After- 
ward other implements were purchased, which were covered by the 
first policy, and additional insurance was taken out on them. 


Held, That this was a violation. 

Knowledge of other insurance by the agent before taking the application 
estops the company. 

In order to the re-formation of a policy the proof must be clear and sat- 
isfactory and free from doubt. 

—Johnson vs. Farmers’ Ins. Co.—Same vs. Merchants’ § Bankers’ Fire 

Ins. Co., 609. 
6. WuHen Nor Excessive. 


The policy consented to total concurrent insurance of $15,000. The insur- 
ance had been divided between several agencies, and the agent of de- 
iendant had written three of the policies, one for $3,000 in defendant, 
one for $3,000 in the M. company, and one for $2,000 in the B. com- 
pany. On their expiry he wrote three renewals, and so advised the 
companies, making with the rest a total of $16,500. He was told, on 
delivery of them, to reduce the amount to $6,000, and took back and 
destroyed the $2,000 policy. 


Held, That there was no overinsurance. 
—Dalton vs. Germania Fire Ins. Co., 265. 


7. When PerMITTED— AMBIGUITY OF CONTRACT. 


A policy of insurance for $2,500 on two buildings contained a clause pro- 
viding that “this entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property, covered in whole or in part by this 
policy.” Attached to the policy were three indorsement slips, all 
same date as the policy, one fixing the insurable value of the property 
at $2,500, in compliance with the requirements of chapter 4677, p. 33, 
act approved May 31, 1899, another being the standard mortgage 
clause with full contribution, and the third containing a description 
of the property insured, with the amount of insurance written thereon, 
and a clause as follows: “$2,500 total concurrent insurance permitted.” 
Held, That the clause last quoted, construed in connection with the 
language of the entire policy, permitted other concurrent insurance 
not to exceed $2,500. Hocker, J., and Taylor, C. J., dissenting. 


In construing the different provisions of a contract of insurance, all must 
be so construed, if it can reasonably be done, as to give effect to each. 
Where two interpretations equally fair may be given, that which gives 
the greater indemnity will prevail. If one interpretation, looking to 
the other provisions of the contract and to its general object and 
scope, would lead to an absurd conclusion, such interpretation must 
be abandoned, and that adopted which will be more consistent with 
reason and probability. In all cases the policy must be liberally con- 
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strued in favor of the insured, so as not to*defeat, without a plain 
necessity, his claim to the indemnity which, in making the insurance, 
it was his object to secure. When the words are, without violence, 
susceptible of two interpretations, that which will sustain the claim 
of the insured and cover his loss must, in preference, be adopted. 


If a written contract is ambiguous or obscure in its terms, so that the 
contractual intention of the parties cannot be understood from a mere 
inspection of the instrument, extrinsic evidence of the subject-matter 
of the contract, of the relations of the parties to each other, and of the 
facts and circumstances surrounding them when they entered into the 
contract, may be received to enable the court to make a proper inter- 
pretation of the instrument. 


—L’ Engle vs. Scottish Union § National Fire Ins. Co., 97. 


See AppLicaTIon 1; CANCELLATION 1, 3. 


PAID-UP INSURANCE. 
Non-PaAyMENT OF PREMiIuM Nore. 


The policy provided that it should be forfeited in case the annual premium 
was not paid when due, with interest thereon, or if any note, check 
or draft shall be given in payment of such premium then due, or to 
become due. and shall not be paid according to its provisions, the 
policy should be void. The policy purported to be non-forfeitable, and 
was based upon the application, and for the benefit, of the wife. It 
recited that after the payment of two or more annual premiums it 
should be paid up for as many tenths, and subject to no assessments, 
It was further provided that the company might set off and demand 
in connection with the insurance against any claim for which it might 
be liable. 


Held, That the provisions imply that annual premiums might be paid in 
whole or in part by promissory note. Where the premiums were 
each year paid partly in cash and partly by note, which included the 
amount of the preceding note that was surrendered, and there was a 
finding that the premiums had been paid, it could not be contended 
that the last note was simply the renewal of those preceding. 

Where the beneficiary agreed in the policy to pay the premiums, she was 
bound by a forfeiture provision in case of non-payment. 

The Massachusetts statute regarding surrender values does not apply to 
foreign corporations. 

Held, That under the non-forfeiture provisions of the policy, the failure 
to pay premiums subsequent to the second did not affect the right of 
insured to claim paid-up insurance according to its terms. 

Where the premium note provided that its acceptance should not affect 
the policy provisions regarding non-payment of premium or interest, 
failure to comply with the provisions of the note as to its payment did 
not affect the stipulation for paid-up insurance, but simply affected its 
continuation as insurance in force. 


— Ferguson vs. Union Mut. Life Ins. Co., 58. 


PAID-UP POLICY. 

1. Ervecr or Denay. 
The policy provided that upon its surrender within six months after de- 
fault in the pavment of premium, a paid-up policy would be granted. 


Held, That time is not of the essence of the contract, and that a demand 
made within five years of the default, though a longer delay would be 
regarded as laches, and that such demand having been made, suit 
might be brought under the statute within fifteen years thereafter. 


— Washington Life Ins. Co. vs. Lyne et al., 131. 





1092 Insurance Law Journal. [Dec., 


‘i 2. LacueEs. 
Where the statute permits action for paid-up policy within fifteen years, 
a delay of eight years is not laches. 
Where a demand for a paid-up policy was refused on the ground that the 
policy was without value, and no longer in force, it was unnecessary 
nier the policy to the company as required by its conditions, in 


order to sustain a suit. 
— Barrett et al. vs. Mutual Life Ins. Co., 534. 


PARTNER. 
InsuRABLE INTEREST —MATERIAL REPRESENTATIONS. 


The insured sold his stock under an agreement that the business should 
be continued in his name and that he should hold the assets to indem- 
nify him against loss from debts contracted and to secure the sum 
owing. 

Held, That the arrangement was not a partnership, but the insured was 
bound as principal to those selling in reliance on him. 

Held, That the insured had an insurable interest in the goods bought in 
his name and in the stock. 

Held, That where his pecuniary interest equalled the insurance, the nature 
of his title and the fact that another had an interest was immaterial. 

Held, That the trustee of an express or implied trust may insure in his 
own name for the benefit of the owner, and failure to disclose the 
beneficiary is not a concealment of material facts as to the risk or 
interest of insured. Where the insurer knew that both parties were 
in control and the buyer was attending to the business, the policy was 


valid, 


The statute making statements in the application mere representations 
which must be material to avoid the policy applies also to the policy. 
The non-disclosure of facts relevant to the transaction, but not affect- 
ing the risk, is not ground for forfeiture. 

—Hartford Fire Ins. Co. vs. McClain et al., 528. 


PAYMENT. See Premium. 
PHYSICIAN. See Evrpence 1. 


PLEADING. 


EviIpENCcE, INCONSISTENT DEFENSES. 


A defendant may set forth in his answer as many grounds of defense as he 
may have, subject only to the requirement that such defenses shall 
not be so repugnant that, if one be true, the other be false. 

Where an answer pleads a failure to give notice, and a reply pleads a 
waiver and estoppel, or matter to avoid the effect of failure to give 
notice, the aliegation that no notice was given must be treated as ad- 
mitted. Dwelling House Ins. Co. vs. Brewster (43 Neb., 528) fol- 


lowed. 

Where the pleadings admit that no notice was given, and rely upon a 
waiver or estoppel by the insurer, the question of excuse, or of 
whether notice was given within a reasonable time, is entirely 
eliminated, and the only question left for consideration is whether, by 
its actions, the insurer waived the provisions as to notice. 


Where the insurer denies that the policy was in force at the time of the 
loss, a defense which is based upon the conditions of the policy, such 
as that proofs of loss were not furnished in accordance therewith, is 
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inconsistent with another defense which asserts that no policy was in 
force at the time of the loss. 
— Western Travelers’ Acc. Ass’n vs. Tomson, 236. 


See Action 1; ARBITRATION 3; EviDENCE 2, 


POLICY. 
RENEWABLE TERM—MISREPRESENTATION BY AGENT. 


The insured brought action for damages against the company, alleging 
that the agent had solicited him to take out a renewable term policy, 
representing that the premiums would be level, and showing him a 
letter from the president to the same eftect, claiming also that the 
deception was not discovered until he had reached an uninsurable 
age. He admitted that he had examined the policy and the applica- 
tion attached to see that the amount, the premium and the words 
“level premium” were as he had agreed. The application was for a 
yearly renewable term policy, which latter clearly stipulated that the 
premiums increased according to a printed schedule, and that divi- 
dends would be applied in their reduction. Expectations had been 
published by the company, showing how it was expected that the 
dividends would meet the increase. After seven years they failed to 
do so, and an increased ptemium was demanded. 

Held, That the damages were too remote and speculative. 

Held, That the form of policy was that applied for, and that the term level 
premium was not improperly used. 

Held, That the policy as written embodied the whole contract, and that 
after its retention so long it could not be claimed that the representa- 
tions of the agent should be binding on the company. 

—Ijams vs. Provident Savings Life Assur. Soc. of N. Y., 341. 


See AGENT 1, 7; APPLICATION 2, 3, 4,5; DELIVERY. 


PREMIUM. 
1. AccePrance oF NoTE By AGENT. 

An accident policy provided that it should not take effect unless the pre- 
mium was paid prior to the accident, and that its provisions could 
only be waived by written indorsement of the president or secretary. 

Held, That the acceptance of a note for the premium by a sub-agent was 
unauthorized, and did not waive the provision, where premiums were 
not charged by the company to its agents until received. 

—Pennsylvania Casualty Co. vs. Bacon, 321. 


2. AvuTHoRIty oF AGENT. 


The agent of a mutual association authorized to collect contingent fees 
on the policies and retain a commission of 60 per cent, agreed with 
insured that instead of the legal contingent fee of $6, he might pay 
$12, and no further assessment be made during the first year, which 
payment was noted on the policy by the company at first, and after- 
ward $6 substituted. The company received $6 net from the agent. 
A subsequent assessment of $3 was made on the policy during the 
year, which was unpaid. 

Held, That the company had ratified the act of the agent, and could not 
forfeit the policy for non-payment. 

Held, That where the delivery of the policy and the payment of the fee 
were cotemporaneous, the insured was chargeable at the time as a 
member with notice of provisions in the charter and by-laws. 

— Younghoe vs. Grain Shippers’ Mut. Fire Ins. Ass’n, 454. 


3. Dernivery By AGENT AS WAIVER OF. 


The insured applied for an accident policy, and offered to pay the pre- 
mium, but was told by the agent that it was not the time, that he 
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could pay when he brought the policy. The policy was afterward 
secured from the manager and delivered, and the premium paid to the 
agent. It provided that it should not take effect unless the premium 
= actually paid previous to any accident under which claim was 
made. 

Claim was made for an accident subsequent to its date, but prior to its de- 
livery and the payment of premium. 


Held, That the delivery was an acknowledgment of the payment of pre- 
mium at its date, and conclusive that the contract was complete, and 
the company liable for the injury. 


—Rayburn vs. Pennsylvania Casualty Co., 711. 


4. Exprrartion or Risk. 


The application provided that the policy should not go in force until the 
actual payment of premium during his good health, and was dated 
May sth. The policy was issued on July roth following, and the 
premium was paid July 24th. It was in consideration of the state- 
ments in the application and of $70.44, to be paid in advance, “being 
premium on two years’ insurance,” and of the payment of $47.40, to 
be paid in advance, “being the life pgemium” on the 5th of May in 
every year thereafter. It provided that if any premium was not paid 
when due it should lapse. 


Held, That the non-payment of the next premium due lapsed the policy 
on May sth, but that such lapse did not take effect until the full two 
years of insurance had been enjoyed. 

Held, That since the risk did not begin to run until July 24th, the policy 
did not expire until two years from that date. 


—Stinchcombe vs. New York Life Ins. Co., 558. 


5. Payment By AGENT AS PRINCIPAL. 


Where a policy of life insurance contains the provision that the policy 
“shall not take effect until the first premium shall have been paid 
to and accepted by the company or an authorized agent,” the pay- 
ment of such premium, unless waived, is necessary to put said policy 
in force. 
who was agent of a life insurance company, procured from said 
company the issuance to himself of a policy of insurance on his own 
life, which policy contained the above clause or provision as to pre- 
payment of the first premium. Upon the delivery of said policy, H. 
being unable to pay said first premium, D., his son-in-law, who was 
a stranger to said policy, for the purpose of paying said premium for 
H., furnished or paid to H. himself, as agent for said insurance com- 
pany, the amount due from the latter to said insurance company as and 
for said first premium. This transaction was without the knowledge 
or consent of the insurance company, and no part of the money re- 
ceived by H. was ever accounted for or paid over by him to said 
insurance company. 

Held, H. could not act for himself and for his principal in the same 
transaction, and the paymient to and receipt by him of the money 
from D. was not a payment of the premium to the insurance com- 
pany or its authorized agent; and such payment was not a compli- 
ance with the condition of the policy, and did not bind the company 
or put said policy in force. 


—State Life Ins. Co. vs Harvey, 548. 


6. Payment WHEN Not 1n Goop HEAtrs. 


The life insurance policy upon which this action is brought contained this 
condition: “This policy shall not take effect unless the first premium 
is actually paid while the assured is in good health.” Held, That, in the 
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absence of an estoppel, the liability of the insured depends upon the 
actual, and not upon mere apparent, good health of the assured when 
the first premium was paid. 

In order that the acceptance or retention of the premium may estop an 
insurer from relying upon a breach of condition in the policy, it must 
appear that it had knowledge of the facts constituting the breach. 


Where, pending negotiations for a contract of life insurance, a material 
change in the condition of the applicant’s health occurs, such as would 
influence the judgment of the insurer in accepting or declining the 
risk, the applicant is under obligation to make disclosure of the fact. 

The disease which the defendant claims the insured had when the first 
premium was paid, and from which he died, was not known to the 
attending physician or others until the day of assured’s death, or to 
the insurer until disclosed by the proofs of death. Under these cir- 
cumstances, the admission of, and subsequent refusal to strike out, 
testimony to the effect that neither the insurer nor its agent returned 
or offered to return the premium, and that it made no inquiry as to 
the assured’s health when the premium was paid, was prejudicial 
error, for which a new trial should have been granted. 

—Thompson vs. Travelers Ins. Co., 124. 


7. Sratrutory Notice or. 


The statute of New York requiring a notice to be mailed to the insured 
of amount of premium due, as a condition of forfeiture, applies only 
to contracts made in that state having a known postoffice address 
there, and not to contracts where the insured lives in Texas and the 
policy was delivered in that state, though the policy and premiums are 
payable in New York. 
agreement that such statutory notice should be required is not to be 
presumed where the application, which was made part of the contract, 
waived notice to pay premiums and the policy provided that the con- 
tract was completely set forth in the policy and application taken to- 
gether. 

— Metropolitan Life Ins. Co. vs. Bradley, 216. 


8. Surricrency or Notice. 


Where no injury has been done a verdict will not be disturbed because 
the successful party was erroneously permitted to open or close. 

The statutory notice required in New York, in order to forfeit for non- 
payment of premium, must state that the policy will become void 
unless paid to the corporation or a duly appointed agent, before a 
stated day. 

Held, That a notice from the agent that the premium would be due on a 
certain date and, unless paid to him, the policy would expire, did not 
comply with the statute. 

It was not improper for the attorney of the plaintiff in such case to state 
in argument that if she knew the policy to be void she would not 
probably come into court and contest it, nor was a further statement 
that the case was interesting to her, though it might be dry to others. 

—Seely vs. Manhattan Life Ins. Co., 1025. 


‘ 


9. WAtIVER oF. 


Where the policy provided that forfeiture for non-payment of premium 
could only be waived by an officer, the waiver of prompt payment of 
a quarterly premium by a local agent was not binding. 


Waiver of forfeiture for a premium two days over due did not estop the 
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company from insisting on a subsequent forfeiture where the pre- 
mium was sixteen days overdue. 


—Collins vs. Metropolitan Life Ins. Co., 592. 


See Accrpent 8; AGency Contract; AGENT 2, 3; AssEsSMENT PLAN ; INDUS- 


TRIAL INSURANCE ; REINSTATEMENT ; Risk 2 ; SurciDE 7. 


PREMIUM NOTE. 
1, DEFENSE TO, 


An error in the middle name of the insured in a policy of life insurance 
will not, after his acceptance of the policy, constitute a valid defense 
to an action upon a promissory note given for the amount of the 
first premium due upon the policy, unless it affirmatively appears that 
aiter discovering the error the insured made a proper request for its 
correction, and the same was refused by the insurance company. 


The stipulation in the policy of insurance as to the apportionment of pre- 
miums for expenses was a substantial compliance with the charter 
requirement on that subject. 


—Porter vs. Holmes, 662. 

2. ReEeNrwaL BY—Non-PAyYMENT OF. 

An accident policy provided for certain payments in case of injuries, and 
for a specified sum in case of death in ninety days from time of acci- 
dent. It provided that upon the payment of a specified note on or 
before a certain date, which was the date of the policy, it insured the 
applicant for two months, and upon the payment within two months 
thereafter of another specified note, the insurance should be in force 
for four calendar months from its date. Similarly the payment of two 
additional notes extended it to periods of seven months and one year. 
The application was for insurance for four consecutive periods of two, 
two, three and five months, respectively, ‘‘each period being covered 
by a distinct premium note. The notes provided that the policy 
should be void if they were not paid when due. The policy provided, 
also, that the possession of notes by the insurer should be conclusive 
evidence that they were unpaid. 


Held, That the initial insurance was not for a year, subject to defeat, but 


for two months only, and that payment of the second note, as stipu- 
lated, was essential to its renewal. 


Held, That a provision in the policy applying any death benefit first to 
settlement of the notes did not continue a policy in such case where 
it had already been forfeited for non-payment of a note. 

An error in a letter to the claimant, stating that there could be no claim 
because the policy had been forfeited by non-payment of a note due 
on the 14th, whereas that date was a holiday, and it was not payable 
until the day following, was unimportant. 

Held, That there could be no recovery for a death ninety days after the 


accident unless the insured could have recovered on account of the 
accident if death had not resulted. 


—Roberts vs. Atna Life Ins. Co., 45. 


3. WaAtIveR oF FORFEITURE BY AGENT. 


It is not necessary that the insured should be misled to his prejudice in 
order to constitute the waiver of a forfeiture provision in a policy, it 
is sufficient if the acts constituting the waiver are such as, with a 
knowledge of the facts, to reasonably imply that the forfeiture will not 
be insisted on, and no consideration is necessary to sustain the 
waiver, 7 

The premium was paid by a note falling due on the 30th of October, and 
carried the insurance until November 3oth following. The note and 
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policy both provided that if the former was not paid when due the 
policy should be void. After default the general agent wrote to in- 
sured, requesting him to remit, and again, on November 14th, wrote, 


urging him not to let the policy lapse. The insured died four days 
later. 


Held, That the general agent having authority to bind the company, 
waived the forfeiture, and no tender of the amount due on the note 
was necessary after the death of the insured. 


— Washburn vs. Union Cent. Life Ins. Co., 1019. 
See Iron Sare 3; Parp-up INsuraNcE; Premium 1. 


PREMIUMS. See Asstcnment 5. 
PRINCIPAL. See Premium 5. 


PROOFS OF DEATH. 
1. TIMELINEss OF. 
Where the policy requires proofs of death to be furnished within a year, 


but no penalty is attached, proofs may be furnished during the period 
within which suit may be brought. 


Stinchcombe vs. New York Life Ins. Co., 558. 
2. WAIVER OF. 


Where through mistake of the physician at a hospital the proofs of 
death furnished were those of another party, and showed death by 
consumption and a breach of warranty, there was no evidence that 
the insurer knew of the mistake, the refusal to pay was not a waiver 
of further proofs which justified recovery on evidence of the mistake. 


—Mutual Life Ins. Co. vs. Thomas, 858. 
See EvipEnce 1. 


PROOFS OF LOSS. 
1. ABSENCE oF INSURED—WAIVER. 


Where the policy requires proofs of loss to be made by the insured, they 
may be made by his agent, conducting his business under power of 
attorney, when cognizant of the facts, and the insured is absent from 
the country. 


The fact that the insured has fled to avoid arrest does not excuse his fail- 
ure to submit to an examination as to his loss, stipulated in the policy. 


Retention of unearned premiums with knowledge that policy is void is 
some proof of waiver of forfeiture. 


—Pearlstine vs. Westchester Fire Ins. Co., 39. 
2. Evimpence or Divorcep WIFE. 
A divorced wife cannot testify to communications from her husband 


prior to the divorce, under the statute. 
—German-American Ins. Co. vs. Paul, 112. 


3. Fraup IN—INVENTORY IN VALUATION. 


The burden is on the insurer to show fraud in proofs of loss. 

Where the evidence showed that the errors in the proofs might well have 
been due to unbusinesslike methods and careless blundering, a finding 
by the court that the false swearing was not willful was not error. 

Inventories were required to be taken once a year. An inventory was 


taken in February, and again in April of the following year preceding 
the fire. 
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Held, That this was sufficient compliance. 


A statute provided that the policy should not limit the amount to be 
paid in case of loss below the actual cash value of the property, if 
within the amount of insurance for which the premium was paid. 


Held, that the provision referred to the value of the property destroyed, 
not the property insured. 
—Newton et al. vs. Insurance Companies, 947. 


4, FRAUDULENT VALUATION. 


If a plaintift falsely and knowingly inserts in his sworn schedule of loss, 
as burned, any single article which, in fact, was not in the house or 
was not burned, this would constitute a fraud on the company, and 
such plaintiff cannot recover anything on his policy. 

If a plaintiff knowingly puts a false and excessive valuation on any single 
article, or puts such false and excessive valuation on the whole as dis- 
plays a reckless and dishonest disregard of the truth in regard to the 
extent of the loss, such knowing overvaluation is itself fraudulent, 
and such plaintiff cannot recover at all. 


It is true that, in the case at bar, the plaintiff and his wife gave positive 
evidence in support of their claim, but it is in itself so unreasonable 
and incredible, and so overborne by established facts and circum- 
stances, that the court would not be justified in accepting it as the 
basis of a decision. Mere words are not necessarily proof, and courts 
are not compelled to allow justice to be perverted because incredible 
evidence is not contradicted by direct and positive testimony. Such 
cases call for the supervisory power of the court. 

—Rovinsky vs. Northern Assur. Co. and Fire Ins. Co., County of Phil’a, 800. 


5. SurFicteNcy oF NoticE—INVENTORY AND Books or AccounT— 
)VIDENCE OF VALUE. 


Where the plaintiff in an action on a policy of fire insurance, being re- 
quired to file a more particular statement of the nature of his claim, 
files a statement giving notice to the defendant insurance company 
that it would be held liable for the ful! face of the policy on the spe- 
cific property insured thereby, and, in addition, that it would be held 
liable for the amount of fixtures not insured thereby, the part of such 
statement giving notice that the defendant would be held liable for 
the amount of fixtures is immaterial, and should be treated as sur- 
plusage. 

Such statement is sufficient if it, in effect, gives notice to the defendant of 
the nature of the plaintiff's claim. 

Such statement is not a part of the plaintiff’s declaration and cannot be 
demurred to. If it is too vague or otherwise insufficient, the remedy 
is to object to the introduction of evidence under it. 

Under the statement filed by the plaintiff in this case, it was proper to 
admit in evidence the policy sued on. 

In an action upon a policy of fire insurance, the plaintiff is not required to 
prove compliance with any clause, condition or warranty contained 
therein, which the defendant does not, under section 64 of chapter 
125 of the Code of 1899, by a statement filed, specify plaintiff's failure 
to perform. 

Clauses, conditions or warranties contained in policies of fire insurance 
will be construed most strongly against the insurer, where it may 
fairly be done, in order to avoid a forfeiture or to permit a recovery; 
in case of doubt fairly arising, the doubt will be resolved against the 
insurer; and where a clause, condition, or warranty admits of two 
interpretations, equally reasonable, the one most favorable to the in- 
sured will be adopted. 
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In the absence of bad faith, the law requires of the insured only a reason- 
able and substantial compliance with the clauses, conditions and 
warranties of a policy of fire insurance. 

Where a policy of fire insurance provides that “the assured shall take an 
inventory of the stock hereby covered, at least once a year during 
the life of this policy,” the assured has a year from the date of the 
policy in which to make an inventory. although the policy runs for 
one year only. 

Where a clause in a policy of fire insurance provides that the assured 
“shall keep books of account, correctly detailing purchases and sales 
of said stock,” and another clause in effect provides that failure to 
observe such condition shall work a forfeiture of all claims under the 
policy, such clause requiring the assured to keep books of account, 
etc., is a promissory warranty on his part. 

Where a clause in a policy of fire insurance provides that the insured, 
often as required, shall produce for examination all books of account, 
bills, invoices and other vouchers, or certified copies thereof if original 
be lost, at such reasonable place as may be designated by this com- 
pany or its representative, and shall permit extracts and copies there- 
of to be made,” and another clause in effect provides that no suit or 
action on the policy for the recovery of any claim shall be sustained 
in any court of law or equity until after full compliance by the insured 
with the foregoing requirement, such clause requiring the insured to 
produce for examination all books of account, etc., is a promissory 
warranty on his part, and a condition precedent to his right of recov- 

_ ery on the policy. 

The clause requiring the insured to produce for examination all books of 
account, etc., as often as required, at such reasonable place as may 
be designated by the company or its representative, means a reason- 
able place in the locality where the insured property was situated, in 
the absence of conditions rendering such place unreasonable. 

A demand by the insurer or its representative requiring the insured to 
produce for examination all books of account, bills, invoices and 
other vouchers, or certified copies thereof if the original be lost, at 
a city located about 140 miles from the place where the insured 
goods were situated, is unreasonable as to place, and the insured is 
under no duty to comply with such demand; and his failure to com- 
ply therewith constitutes no breach of the clause of the policy requir- 
ing him to produce for examination all books of account, etc., at such 
reasonable place as may be designated by the company or its vepre- 
sentative. 

Proof of loss under a policy of fire insurance is not evidence of the 
amount of loss, but is admissible in evidence for the sole purpose of 
showing that proof of loss has been made as required by the policy. 

One having sufficient knowledge of the value of property destroyed by fire 
to speak with intelligence on the subject may testify as to his opinion 
of its value, and the weight to be given to his testimony is a question 
for the jury. 

A verdict of a jury will not be set aside because of the admission of irrele- 
vant and immaterial evidence where the court can see that such evi- 
dence was not prejudicial to the party complaining. 


—Tucker vs. Colonial Fire Ins. Co., 969. 


6. Watver By ADJUSTER. 


The policy required sworn proofs of loss forthwith, stating the value and 
interest of insured in the property, its use and the history of the fire. 
The company, upon being informally notified of the loss, sent an ad- 
juster, who met the broker who had placed the insurance and was 
invited to go to the office of the latter, where he stated he had a proof 
of loss. But the adjuster declined to do so, or then visit the risk, stat- 
ing that he was anxious to go to another city, but would see or com- 
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municate with him soon. Nothing more was done until five months 
later a lawyer wrote to the company in behalf of the insured. The 
company replied that the adjuster had learned facts indicating that 
the fire was dishonest, and the fire marshal had, after investigation, 
written to the same effect, and that the plain provisions of the policy 
had not been complied with. 

Held, That the proofs called for were a condition precedent, and had not 
been waived by the conduct of the adjuster or the company unless, 
perhaps, as to rendering them forthwith. 

Held, That a custom to treat a mere notice as proofs, and to hold the com- 
pany liable unless blank proofs are sent or an adjuster sent to adjust 
the loss cannot prevail against the provisions of the policy. 

— Boruszewski et al. vs. Middlesex Mut. Assur. Co., 141. 


= 


7. WaAtIvVER oF. 


Where the adjuster received unsworn proofs, declaring them sufficient, 
and later the representative of the insured was informed by him that 
the company would not waive proofs of loss, and upon being re- 
quested to return them to be sworn to, and failed to comply until too 
late, the requirement that they should be sworn to was waived. 


—German-American Ins. Co. vs. Paul, 112. 
8. WAtveER oF. 


Delivery of proofs of loss to the agent of a foreign company authorized 
to contract is sufficient delivery to the company. 
— Vesey et al. vs. Commercial Union Assur. Co., Ltd., 396. 


9. WatvER oF. 


The insured wrote to the company that a party claiming to represent it 
had called on him, but did not examine the things saved; that they 
were left for the agent to view. and asking whether they could be 
moved. 

Held, That failure to answer the letter was not an admission that the party 
was an adjuster, authorized to waive proofs of loss. 

—Parker vs. Farmers’ Fire Ins.,Co., 936. 


10. WaAtveR oF. 


A plaintiff may, subject to liability to attack by motion or demurrer, 
plead in his petition matter in avoidance of an anticipated defense, 
and may supplement the same in his reply by allegations not incon- 
sistent therewith. 

Pleadings after verdict and judgment will, if not previously attacked, be 
liberally construed for the purpose of upholding the result reached 
by the court and jury. 

If an insurance company, sued for an alleged loss, denies the loss, it 
waives proof of notice of the same. 

If an insurance company has actual knowledge of a loss within the time 
stipulated in the policy for the giving of formal notice thereof, such 
notice is dispensed with. 

— Western Travelers’ Accident Ass’n, Inc., vs. Tomson et al., 995. 


See ArprrraTION 5; AssEsSsMENT Company 1; MortTGacE 2; REPLACEMENT. 
RECEIPT. See Brypine ReEcErer. 


RE-FORMATION. 
1. In Case or MISDEscRIPTION. 


Where the evidence showed that a policy written on the contents of a 
building was intended to apply to the building adjacent, belonging to 
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the same owner, that the rate fixed and the mapping by the agent ap- 
plied only to the latter, although the description applied to the for- 
mer, and that the intention of the owner was to insure in the latter 
building, there is ground for re-formation of the policy, because of 
mutual mistake. 


—Warner, Moore § Co. vs. Western Assur. Co., 721. 


2. MISTAKE OF AGENT. 


The mortgagee of a stock of goods stated to the agent knowing the facts 
that he had taken a policy which was simply made payable to him by 
name without qualification and was accepted without examination. 


Held, That he is entitled to a re-formation of the policy. 
—Dalton vs. Providence Washington Ins. Co., 263. 


See MortGaGEE 2, 3; OTHER INSURANCE 4. 
RE-INCORPORATION. See Assicnment 6. 


REINSTATEMENT. 
RETURN oF PREMIUM— WAIVER. 


The policy provided that it might be reinstated on application within 
sixty days after forfeiture on evidence of good health and payment 
of arrearages. Insured forwarded premium a day too late, and was 
notified that it would be held for thirty days in case of application on 
a blank inclosed for reinstatement, and if no application were received 
it would be assumed that the return of the money was desired. The 
certificate contained a waiver of the law forbidding a physician to 
testify. No application was received, and the remittance was returned 
after sixty days, and was sent back to the company and again re- 
turned with a health certificate not containing the waiver, and with 
the statement that, if signed and approved, the policy would be rein- 
stated. The insured again returned the remittance and the next pre- 
mium which were returned after fifteen days with the statement that 
the policy had lapsed. 

Held, That the unauthorized introduction of the waiver, together with the 
unreasonable retention of the remittances without explanation waived 
the forfeitures. 

Held, No consideration was necessary to support the waiver. 

— Mettner vs. Northwestern Nat. Life Ins. Co., 536. 


See AssEssMENT Company 1. 


REINSURANCE. 
1. By Mutvat Company. 


A mutual fire company organized solely to insure its members on the as- 
sessment plan, under the Missouri statute, may reinsure property 
insured by another similar ‘company without violating a statute for- 
bidding the company from doing business on any other plan than 
that on which it was organized. Such company cannot set up the 
defense of ultra vires in an action on a contract fully executed by the 
reinsured company. 

Held, That both companies could be sued by the holders of the two sets of 
policies, and the liability of the reinsurer was not restricted to a pro 
rata of the amount paid by the reinsured company. 


The authority of directors to assign a policy of their company will be 
presumed in the absence of evidence to the contrary. 


—Cass County et al. vs. Mercantile Town Mut. Ins. Co., 435. 
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2. Pro Rata Liasrrty. 


A policy of reinsurance provided that the loss should be payable pro rata, 
at the same time as by the original insurance; also that it should not 
be liable for a greater proportion of the loss than the amount insured 
bore to the whole insurance. 

Held, That the liability was proportional to the amount insured by the 
original insurer at the time of contracting, and was not affected by a 
subsequent reduction of the original insurance made without agree- 
ment with the reinsurer. 

Held, That expert testimony regarding the object of the pro rata provision 
was not admissible where its meaning had already been judicially set- 


tled. 
— Home Ins. Co. et al. vs. Continental Ins. Co., 331. 


3. WueEre CiLAm on Recovery 18 RELEASED BY. 


Where the policyholder in a company which reinsures in another relin- 
quishes all her claims against the former, and agrees to accept the 
reinsurer as a party to the contract in place of the other, she thereby 
relinquishes all claims she might otherwise have against the reserve 
fund of the reinsured, P 

A statute provided that in case of parties paying a weekly premium of less 
than fifty cents to an industrial company it should be optional with 
the latter to pay a cash surrender or issue a paid-up policy which 
would release it from further claims. It also provided that a policy- 
holder who failed to pay the premium after making certain yearly 
payments would be entitled to a surrender value. 

Held, that one paying less than fifty cents weekly would not be entitled 
to share in the reserve, even though remaining a policyholder in the 
reinsured company. 

—Jenkins vs. Sun Life Ins. Co. of America, 765. 


See ASSESSMENT PLAN ; ASSIGNMENT 6, 

RENEWABLE TERM. See Poticy. 

RENEWAL, See Premium Nore 2. 
REPAIRS. See REPLACEMENT. 


REPLACEMENT. 
OPTION AS TO. 


Where a policy of insurance contains a clause permitting the company to 
repair an injured building instead of paying the damages sustained in 
money, its option to repair to be exercised within sixty days from 
the receipt of proof of loss, and where the company, by its conduct, 
waives the proof of loss stipulated by the policy, in such case the 
option to repair must be made within sixty days from the date of its 
waiver of proof of loss. : 

—Farmers’ § Merchants’ Ins. Co. vs. Warner, 83. 


REPRESENTATION. See AppiicaTion ; AssiGNMENT 5; PARTNER. 
RESERVE. See Rernsurance 3. 
RISK. 


1. Crear Space, 


The policy provided that no condition should be waived or privilege in 
respect to the insurance exist except in writing. 
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Held, That this did not preclude the oral waiver of a clear space clause by 
an agent for the consideration of an additional premium. 
— German-American Ins. Co. vs. Yellow Poplar Lumber Co., 410. 


2. Duration ofr—Non-PAYMENT OF PREMIUM. 


A life insurance policy provided that it was made in consideration of the 
payment in advance of $55.02 on delivery, and thereafter upon the 8th 
day of September and March of each and every’ year until the pre- 
mium for fifteen full years should have been paid. The policy further 
provided, “But in any event this policy shall continue in force only 
tor the period actually paid,” and that it should not be in operation 
until actual payment of the first premium and delivery of the policy 
during the lifetime and good health of the insured. The forfeiture 
clause read, “If any premium be not paid when due, this policy shall 
be void until duly reinstated during the lifetime and good health of 
the insured.” 
application signed by the insured was dated August 25, 1902. The 
policy issued was dated September 8th. The first premium was paid 
concurrently with delivery of the policy to the insured, September 
24, 1902. The second semi-annual premium was paid, but the pay- 
ment due September 8, 1903, was not made, and the insured died 
September 11, 1903. 

Held, The policy took effect and the insurance term paid for began at the 
date of payment and delivery, September 24, 1902, and, upon payment 
of the second semi-annual premium, the period of insurance paid for 
expired September 24, 1903. The forfeiture for non-payment of the 
third semi-annual premium did not cover the period of insurance then 
paid for, but had reference to the future contract of insurance covered 
by the premium defaulted. 


—Stramback vs. Fidelity Mut. Life Ins. Co., 444. 
3. FEED CooKER AS INCREASE OF. 


The application represented that there would be no fire in the insured 
barn, except in a tank heater, and the policy in which it was embodied 
provided that any more hazardous change in the use of the building 
or any fire, except as stipulated, should render it void. 

Held, That under statute of Iowa a breach of warranty was generally no 
defense unless it contributed to the loss or increased the risk. 
Whether the use of a feed cooker instead of a tank heater increased 
the risk was for the jury. 

There was no harm in excluding expert evidence as to the use of a feed 
cooker increasing the risk where the real question was whether the 
risk was greater than from a tank heater. 

The burden is on insured to show that such change did not increase the 
risk. 


—Krell vs. Chickasaw Farmers’ Mut. Fire Ins. Co., 940. 


4. Goons Soup put Not REemovep. 


The defendant, who was engaged in manufacturing and repairing vehicles, 
insured its stock and materials, either its own, or held in trust, or on 
commission, or in storage, or for repairs, or sold but not removed. A 
vehicle belonging to plaintiff, waiting repairs, was burned, and on the 
following day she notified plaintiff and the insurer that she claimed 
indemnity. 

Held, That the insurance covered all property held in trust, etc., and not 
simply that of insured, and plaintiff was entitled to indemnity in pro- 
portion to the value of her property to the whole property covered, 
though the insurance was inadequate to pay the loss of the insured 
itself, but the latter was entitled to fully indemnify itself to the extent 
of any lien on intérest in plaintiff’s property. 
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Where the insured refused to include plaintiff's property in his proofs oi 
loss, and settled the claim without her consent, it became liable to the 
plaintiff for damages to the extent of her claim. 

Complaint setting up the facts as stated and alleging that the suit was on 
“implied contract” was proper. A contention that it sounded of tort 
instead of contract was without merit. 

—Johnson vs. Charles Abresch Co., 202. 


5. Mini SHEpDs. 


The policy insured lumber “piled in mill building, on cars, under mill 
sheds, and in sheds adjoining to said mill building.” The mill sheds 
containing lumber were some distance from the mill. The roof of the 
latter extended out some distance over the railroad track on each side 
to protect the lumber in cars or while unloading, and these projec- 
tions were not intended to be used as lumber sheds. 

Held, That the ‘mill sheds’ were those sheds situated at some distance 
from the building, and the insurance was on lumber in the mill build- 
ing, on cars, under the mill sheds and in sheds adjoining the miil 
building. 

— Wolverine Lumber Co., Limited, vs. Palatine Ins. Co. of London, 458. 


6. Smautu-Pox as Exceprep. 


It is competent for the insured to waive all claim under the policy in case 
of death resulting from smallpox, and to make such waiver binding 
upon the beneficiary under the policy by apt words for that purpose 
expressed in the application. 

—Bankers’ Union of the World vs. Mixon, 737. 


See Premium 4. 


SERVICE. 
In Case oF ForEIGN Company. 


A foreign insurance company comes within the jurisdiction of a Federal 
court as doing business where it sends agents to adjust losses on its 
policies in such state, and where, in such case the company has the 
option of replacement a cause of action arises on the service of sum- 
mons under the code of New York. 


Such service on a resident director within the state is a valid service 
under the code. 
—Pennsylvania Lumbermen’s Mutual Fire Ins. Co. vs. Chas. C. Meyer, 627. 

SEVERABLE CONTRACT. See Inon Sart 1. 
SICKNESS. See HEattu. 
SMALLPOX. See Risk 6. 

STANDARD POLICY. See Iron Sare 2. 
STEVEDORE. See Emptoyers’ Liasrmry 3. 
STIPULATED PREMIUM. See Assessment Company 1. 


SUICIDE. 
1. EVIDENCE As TO. 


Where all the facts are inconsistent with suicide, except the dead body in 
the presence of the instrument of death, the jury are warranted in 
finding against suicide. 
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An allegation in a suit on an accident policy, setting forth the death from 
a gunshot wound due to external, violent and accidental means is 
sufficient without negativing the various conditions of the policy 
— would relieve the insurer of liability, and which are matters of 
defense. 


The verdict of a coroner’s jury is not evidence as to cause of death. 


Proofs of death need only show such death from accidental cause as will 
establish a prima facie case. 


— Mina Life Ins. Co. vs, Milward, 12. 
2. EVIDENCE AS TO. 


The insured, a cheerful engineer, went from a barroom into the back yard, 
where there was a water closet, and shortly after a pistol shot was 
heard, and he was found shot, with a pistol at his feet. There was 
nothing in his actions or talk in the barroom to suggest suicide or 
any apparent cause for it except, one witness testified, that at times he 
seemed flighty. 

Held, That where death may have been due to accident or suicide, the pre- 
sumption is against the latter. 


Held, That a verdict against suicide was not against the weight of evidence. 


Held, That where the policy excluded death irom suicide or intentional in- 
jury, a charge to find for plaintiff unless death resulted from an injury 
inflicted intentionally by himself or some other person, was proper. 


Affidavits of others than the beneficiary in the proofs of loss were not 
competent as evidence where they were not introduced as witnesses. 
—American Benev. Ass’n vs. Stough, 146. 


8. EVIDENCE As TO. 


Where the insured, under an accident policy, was killed by a shot from a 
revolver carried under his pillow, apparently about the time when he 
arose, and the pillow was scorched by the shot, and there was evidence 
that he was happy, and also that he had heart disease, and had his life 
insured in another company, and it was both claimed and denied that 
the pistol could have been accidentally discharged while being re- 
moved, the question whether the shooting was intentional or acci- 
dental was properly for the jury. 

— Hill vs. Central Acc. Ins Co., 150. 


4. EVIDENCE As TO. 


Under the language of a benefit certificate of insurance in a fraternal 
society, stating that said certificate shall be void “if the member hold- 
ing this certificate * * * shall die * * * by any means or act 
which if used or done by such member while in the possession of all 
natural faculties unimpaired * * * would be self-destruction,” a 
death by suicide avoids the policy: and such language is equivalent 
to providing that death by self-destruction, whether sane or insane, 
avoids the policy. 

In case of death under circumstances not explained, the legal presumption 
is that such death was not by suicide, and that presumption will re- 
main until overcome by evidence establishing a death by suicide. 


Where the circumstances surrounding the death of a person all point to 
death by suicide, and there are no facts from which a different conclu- 
sion might be reasonably reached or inferred, a directed verdict will 
be sustained—that death was caused by suicide. 

Where a note is found in a room where a person is found dead, caused by 
violence, and such note is in the handwriting of the deceased, and 
gives directions as to burial and other matters, such note is compe- 
tent evidence on the question whether the death was suicide or not. 


VoL. XXXIV.-70. 
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Ambiguous language in a certificate of insurance will be construed in 
favor of the insured. 
—Clemens et al. vs. Royal Neighbors of America, 640. 


5. EvImDENCE oF, 


The finding of a coroner that the insured came to his death by his own 
hand is not admissible as evidence in an action on a policy where 
suicide is the defense. 

—Boehme vs. Sovereign Camp Woodmen of the World, 273. 


6. EvIDENCE oF. 


In an action on a beneficiary certificate or a Jife insurance policy, where 
the company or association alleges suicide as a defense, the burden 
of proof is on the defendant to establish that fact by a preponderance 
of the evidence. 

The presumption in such a case, that a sane person will not destroy his 
own life, is a rebuttable one, and must yield to proof of physical 
facts clearly inconsistent with it. 

Competent proof of facts and circumstances surrounding and connected 
with the death of the assured, which point clearly and unmistakably 
to the conclusion that he took his own life, and which exclude all 
reasonable probability of death by murder or accident, is sufficient 
to overcome and destroy the presumption above mentioned, and es- 
tablish, at least prima facie, the defense of suicide. 

If nothing is shown by either party inconsistent with the proof of such 
facts, it is the duty of the trial court to direct the jury to return a ver- 
dict for the defendant: Sovereign Camp Woodmen of the World vs. 
Hruby (Neb.), followed. 

—Hardinger vs. Modern Brotherhood of America, 553. 


7. Return oF PREMivuM. 


The Colorado statute forbidding suicide to be made a defense does not 
prohibit a contract for the return of premiums in case of suicide. 


—Myrta F. Irish vs. Pacific Mutual Life Ins. Co., 578. 
SURETY. See AcEnr 3. 


SURPLUS. 


StatuTE REGARDING DISTRIBUTION CONSTRUED IN CASE OF DEFERRED 
DIVIDENDS. 


The issue of deferred dividend policies by corporations chartered in New 
York is authorized by the statutes of that state, therefore its license 
to do business in Wisconsin will not be revoked on the ground that 
such issue is unauthorized. 

The statute of Wisconsin providing that companies may distribute their 
surplus annually or once in two, three, four or five years, as the 
directors may determine, and in such distribution there shall be re- 
served not less than the aggregate net value of the policies, does not 
render illegal the issue of deferred dividend policies having a longer 
period of distribution. The word “shall” in such statute is impera- 
tive, but the word “may” is simply permissive where it has always 
been so construed by insurance officials and the companies. 

A judgment revoking a license which renders numerous policies already 
issued unlawful, should not be rendered where the saiievisehdens are 
not parties, 

—Equitable Life Assur. Soc. of U. S. vs. Host, 577. 
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SURRENDER VALUE. See Paip-vup INSURANCE. 


TITLE. 
1. CHance or INTEREST—WAIVER BY AGENT —MORTGAGEE. 


The insured’s interest was, after issue of the policy, changed from a fee to 
a life estate. He was told by the agent that the change did not affect 
the insurance, and afterward collected a premium note with knowl- 
edge of the facts. The policy provided that a change of title invali- 
dated it, and required any waiver to be indorsed and signed by the 
agent. 

Held, That the acts of the agent, without knowledge of the limitations on 
his authority by the insured, was a waiver which bound the company. 
His knowledge was that of the company. 

Held, That the burden was on the company to show that the life estate was 
of less value than the insurance. 


Held, That where the loss was payable to the mortgagee as his interest 
might appear and the mortgage was subsequently renewed, the loss 
was prima facie payable to the mortgagee to the extent of his interest. 

—Continental Ins. Co. vs. Thomasson, 337. 


2. CoMMERCIAL OWNERSHIP. 


A policy on a building in Indian Territory, where the land, under United 
States statutes, was public, and not subject to individual ownership, 
was not affected by a provision of forfeiture in case the land was not 
owned in fee. 


—German-American Ins. Co. vs. Paul, 112. 


3. Contract oF SALE. 


The policy provided that it should be void if there was a contract “of 
sale or to sell,” or if any change or diminution other than by death 
took place in the interest, title or possession. 

Held, That such provision must be strictly construed, and did not apply to 
a contract to sell with possession to be given on a certain date, con- 
ditioned on the ability of the would-be purchaser to raise a specified 
sum on the property where a contract and deed was executed and 
placed in escrow in order to enable the money to be raised, and not 
to be delivered without consent of the owner, and where the title being 
defective an action was brought in the would-be purchaser’s name to 


cure the defect. The contract was a mere option, and not a sale or 
contract to sell. 


—Swank vs. Farmers’ Ins. Co., 367. 


4, Errect oF FaInurEe To ENQUIRE. 


The policy provided that it should be void if the ground was not owned 
in fee simple. The insured had only a life estate. 

Held, That where there was no written application and no questions 
asked regarding the title, and the policy was accepted in good faith 
in ignorance of the materiality of the title, the company will be 
presumed to have issued the policy with knowledge of the facts, and 
to have waived the provision. 

Held, That such a provision renders the policy voidable, and not void, and 
requires the company to act promptly on discovering the condition of 
the title, and notify the insured if it decides to avoid the policy and 
to show its willingness to return the premium. 

—Glens Falls Ins. Co. vs. Michael et ux., 904. 


5. Sore Owner. 


Evidence of a contract in which the insured agreed that title to goods. 
purchased should remain in the purchaser until paid for does not 
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show that there was not an absolute sale, or that he was not sole 
owner. 
—Johnison vs. Farmers’ Ins. Co.— Same vs. Merchants’ §- Bankers’ Fire Ins 
Co., 609, 
6. Trust Drep—CuHatret MortaGace. 


rhe execution of trust deeds whose legal effect is that of a chattel mort- 
gage with power of sale is a violation of a provision requiring sole 
and unconditional ownership and forbidding incumbrance by a chat- 
tel mortgage. 


—Martha I. Hunt vs. Springfield F. § M. Ins. Co., 521. 


7. WaAtveER oF By AGENT. 


Where a policy of fire insurance contained a stipulation that it should be 
void “if the subject of insurance he a building on ground not owned 
by the insured in fee simple,” but, at the time the application for 
insurance was made, the company, through its agent, knew that the 
applicant did not own the land on which the building sought to be 
insured was situated, it will not be heard, in defense to an action on 
the policy, to set up the non-compliance of the plaintiff with this con- 
dition of the contract. 

Limitations in an insurance policy upon the authority of the agent of the 
company to waive the conditions of the contract of insurance are to 
be treated as referring to waivers made subsequently to the issuance 
of the policy: Mechanics’ Ins. Co. vs. Mut. Bldg. Ass’n (98 Ga., 266), 
approved and reaffirmed. 

—Johnson vs. Aitna Ins. Co., 753. 


See ALIENATION; Bankruptcy; Description; INpDusTRIAL Poticy; INSURARLE 
INTEREST 2, 3; Loss PayaBLE ; PARTNER. 


TOTAL LOSS. 
1. In Case or VALuED PoLicy—EVIDENCE As TO. 


Under a statute providing that in case of total loss of the building, the 
policy shall be considered a liquidated demand for its full amount, 
the value is not open to evidence and lack of qualification on the part 
of witnesses testifying regarding the value cannot be objected to. 

Where evidence of the value of personal property is uncontradicted, and 
not objected to, and there is no cross-examination, although the evi- 
dence is general and the witness not shown to be specially qualified, 
there is no error in instructing a verdict. 

Under the statute of Arkansas a new action begun within a year after a 
non-suit is not two late, regardless of a contrary provision in the 
policy. 

Where a building was totally destroyed, except a glass door, which was 
crushed after removal, the loss was total. 

—American Cent. Ins. Co., vs. Noe, 1022. 


2. Non-PayMENT OF ACCOUNTS—REPLACEMENT OF GRAIN. 


The payment of subsequent assessments, and also of the one in arrears 
before that, with knowledge that the company insisted on forfeiture 
for the one in arrears, waived forfeiture if the total property insured 
was destroyed, but not if enough remained for which the subsequent 
assessments were a sufficient consideration. 

Grain insured may be replaced by other grain subsequently raised, and 
where the policy is a blanket policy, and grain in other building was 
not burned. it could not be shown to be intended to apply only to 
that cost. so as to claim a total loss. 

—Johnston vs. Phelps County Farmers’ Mut. Ins. Co., $12. 
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UNAUTHORIZED COMPANIES. See Action 2. 


UNAUTHORIZED INSURANCE. 
1. Act or AGENT, 


The statute of Wisconsin forbidding any person to solicit insurance there 
unless the company has complied with the statute, and providing that 
in case of its violation the offending company shall not maintain any 
action fourded on the statute, forbids the recovery of a judgment in 
favor of such company procured in another state upon the suit of 
its receiver for assessment where the property in the state was in- 
sured through an agent who. was unable to procure sufficient author- 
ized insurance, and placed the risk through an authorized agent in 
another state. 

—Swing vs. Weston Lumber Co., 831. 


2. Liasiitry or AGENT. 

A party soliciting insurance for a foreign agency is an agent of the com- 
pany’s, represented by it, within a statute making a party soliciting 
insurance agent of the company, and the delivery of such policy is 
doing business within the state. 


Where the statute prohibits companies from doing business unless pos- 
sessed of a certain capital, and having a certificate of authority, and 
no agent may do business for those whose capital is impaired 20 per 
cent, and is guilty of a misdemeanor if he knowingly does business 
for one that is unauthorized or insolvent, an agent is liable for loss 
if such company be insolvent though ignorant of the fact. 


The sending of a financial statement of the company with the policy, with 
a statement that the latter was subject to his acceptance, did not im- 
pose an obligation on the insured to investigate the standing of the 
company. 

—Hartman § Daniels vs. Hollowell, 685. 


See AGENT 6. 


VALUATION, 
EVIDENCE OF. 


* 


Evidence of the invoice value of property at a previous time and place is 
not evidence of its present value in the absence of the comparative 
character of the two values. 


Proofs of loss are not proofs of the value of the property described, and 
instructions to that effect are error. 
—Lundvick et al. vs. Westchester Fire Ins. Co. of N. Y., 944. 


See Proors or Loss 3, 4, 5. 


VALUED POLICY. See Torat Loss 1. 
VALUED POLICY LAW. See Burtpers’ Risk. 
VENDEE. See INsuraBieE INTEREST 3. 
VIOLATION OF LAW. See Dzatu. 
WAIVER. See AcEnt. 
WAREHOUSEMAN. See Risx 4. 


WIFE. See Proors or Loss 1. 
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WIFE’S POLICY. 
AcTION IN CASE OF. 


Under a statute of Wisconsin declaring that a policy assigned or payable 
to a married woman is her separate property, it is not necessary that a 
wife so made the beneficiary should be joined with her husband in- 
sured, in a suit for damages against the company for illegally declar- 
ing it forfeited. 

Where, under such circumstances the company refuses to accept further 
premiums the beneficiary may recover the value of the policy at the 
time of forfeiture, though the husband be living. 

— Merrick vs. Northwestern Nat. Life Ins. Co. 567. 


See AssIGNMENT 4. 
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